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Materlal for Question No. 11:

Specific Activities requested: Purchase of raw fish frow

U.S. vessels for procassing and shipment to Korea.

Plag of other vessels: U.§.
Fishery: GOA - Bottomfish fishery.

Species: Primary Pollock and incidental species inclu
POP, Pacific cod, flounders, rockfish and other specic
Project Target is 130,000 MT. Realizing that
5 been distributed there iw gnly approximately
72,800 ¥T.of fish available for U.S, £isharmen, 36,40(
i8 requested for sach vessol,
Locations: Various locations within the U.S. Fishery
Conservation Zone in the Gulf of Alaska.

1978 which will depe
fisher

Dates: April 1 - December 31,
upon culmination of arrangements with U.S.

[FR Doc. 78-3712 Filed 2-9-78; 8:45 am]
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[4110-84]

Title 42—Public Health

CHAPTER |—PUBLIC HEALTH SERVICE, DE-
PARTMENT OF HEALTH, EDUCATION, AND
WELFARE

SUBCHAPTER J—HEALTH CARE DELIVERY SYSTEMS

PART 110—HEALTH MAINTENANCE
ORGANIZATIONS

Interim Regulations

AGENCY: Public
HEW.

ACTION: Interim Regulations.

SUMMARY: The program require-
ments set out in the interim reguila-
tions published on June 8, 1977, in the
FEDERAL REGISTER (42 FR 29400-294186)
have been amended by these regula-
tions. The purpose is to expand and
clarify the requirements of the exist-
ing regulations with respect to entities
requesting Federal financial assistance
for feasibility surveys, planning and
initial development, and initial operat-
ing costs of health maintenance orga-
nizations, Federal financial assistance
for grant and loan support for the de-
velopment and initial operating costs
of health maintenance organizations is
authorized under Title XIIT of the
Public Health Service Act, "Health
Maintenance Organizations” (42
U.S.C. 300¢ et seq.), as amended by the
Health Maintenance Organization
Amendments of 1976 (Pub. L. 94-460).

EFFECTIVE DATE: February 10,
1978. Comments are due on or before
April 11, 1978, :

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections to the
amended Subpart C—Grants for Feasi-
bility Surveys, Subpart D—Grants and
Loan Guarantees for Planning and for
Initial Development Costs, and Sub-
part E—ILoans and Loan Guarantees
for Initial Operating Costs, to the Di-
rector, Division of Health Mainte-
nance Organizations Development,
Office of the Assistant Secretary for
Health, Room 12-05, 5600 Fishers
Lane Rockville, Md. 20857. All com-
ments timely received will be consid-
ered and will be available for public in-
spection at the above address during
regular business hours. Following the
close of the comment period, these
regulations will be revised as warrant-
ed by the public comments received.

FOR FURTHER INFORMATION
CONTACT:

Frank H. Seubold, Ph. D., Director,
Division of Health Maintenance Or-
ganizations Development, 5600 Fish-
ers Lane, Parklawn Building, Room
12(—)05, Rockville, Md. 20857, 301-443-
4108.

Health Service,

SUPPLEMENTARY INFORMATION:
The Health Maintenance Organization

RULES AND REGULATIONS

Act of 1973, Pub. L. 93-222, was ap-
proved on December 29, 1973, and
amended the Public Health Service
Act to provide assistance and encour-
agement for the establishment and ex-
pansion of health maintenance organi-
zations (HMOs). Final rules with re-
spect to the HMO Act were published
in the FeperaL REGISTER on October
18, 1974. These rules set forth require-
ments for applicants requesting Feder-
al financial assistance for the develop-
ment and initial operation of HMOs.
The Health Maintenance Organization
Amendments of 1976, Pub. L. 94-460,
became law on October 8, 1976, and
extended the present Federal financial
assistance program as follows:

1. Grants for feasibility surveys
through September 30, 1978.

2. Grants and loan guarantees for
planning projects through September
30, 1978.

3. Grants and loan guarantees for
initial development projects through
September 30, 1979.

4. Loans and loan guarantees for ini-
tial operating costs through Septem-
ber 30, 1980.

After the Health Maintenance Orga-
nization Amendments of 1976 became
law, there was a need to revise the Oc-
tober 18, 1974, regulations as soon as
possible, since the new law moderated
certain restrictive provisions of the
original Act. Accordingly, interim reg-
ulations were published on June 8,
19717, Since there was an urgency to
issue these interim regulations, only
minimal revisions necessary to elimi-
nate conflicts with the new law were
made in order to allow the activities of
the health mainténance organization
program to be administered under the
authority of the 1976 amendments. In
the preamble to the June 8 regula-
tions, the Department stated that it
intended to issue & notice of proposed
rulemaking which would have pro-
posed to revise those regulations and
implement all of the provisions of the
new law, however, it has been deter-
mined upon reconsideration that the
Subparts C, D, and E set forth below
could be issued without notice of pro-
posed rulemaking since the changes
made are largely administrative and
technical and not substantive in
nature.

Notice of proposed rulemaking has
been omitted in the issuance of these
regulations as impractical and con-
trary to the public interest. Subparts
C, D, and E of the regulations are
needed as soon as possible so appli-
cants can meet statutory deadlines
providing that initial development
projects can be funded only through
fiscal year 1979. If applicants are to
meet this schedule, feasibility studies
must be completed early in fiscal year
1978 and planning applications must
be funded prior to fiscal year 1979. To
submit these amendments to publie

participation in rulemaking before
making them effective would necessar-
ily result in excessive delays in meet-
ing this schedule.

In addition to revisions required by
the Health Maintenance Organization
Amendments of 1976, revisions have
also been made as a result of 3 years of
program experience in reviewing and
evaluating over 500 applications re-
questing Federal financial assistance
under Title XIII. Administrative and
technical changes have been made by
refining and clarifying certain tasks
required of applicants in conducting
feasibility surveys, and in carrying out
planning and initial development pro-
Jjects. Appropriate revisions have been
made in the respective evaluation and
award sections to conform with the
changes in the project element sec-
tions of the regulations.

Attention is called to the following
revisions:

1. Section .110.403{(f)5). The pro-
gram requirements for developing a
sound marketing plan in the planning
phase of the project have been defined
and clarified. A study conducted by
the Division of Health Maintenance
Organizations noted marketing defi-
ciencies as the major cause for denial
or delay in determination of qualifica-
tion in over 90 percent of the applica-
tions studied.

2. Section 110.407(b) Length and
maturity of loans; Section 110.505
Reserve requirement; Section
110.508(b) Length and maturity of
loans.

The length and maturity of loans
and the accumulation periocd for re-
serve requirements have been adjusted
to conform with the statute, which
added two years to the period for
which the loan or loan guarantee as-
sistance monies may be used. Accord-
ingly, the allowable loan repayment
period and the deadline for accumulat-
ing the restricted reserve have also
been extended for two years.

3. Sections 110.405 (a)X2), (b)(3) ;md
110.503(bX2). In order to be eligible
for loan guarantees, private (other
than nonprofit private) health mainte-
nance organizations must serve or pro-
pose to serve medically underserved
areas. To assure that health mainte-
nance organizations receiving loan
guarantees provide a significant level
of service to such ‘areas, the Depart-
ment has amended §§110.405 (a)(2),
(b)(3) and 110.503(b)(2) to set a 10 per-
cent level as the requirement for eligh
bility for loan guarantees for private
(other than nonprofit private) health
maintenance organizations.

4. Section 110.507. The provision was
added limiting the aggregate amount
of principal of loans made or guaral-
teed under section 1305 of the Act for
a health maintenance organization 0
an amount not to exceed $2,500,00%~
This is a statutory requirement an

FEDERAL REGISTER, VOL. 43, NO. 29—FRIDAY, FEBRUARY 10, 1978




was inadvertently omitted from the
existing interim regulations.

§5. Delete former §110.507(b). Pro-
gram experience in making over 30
joans since December 1974 has proven
the impracticability of the provision
which limits loans and loan guaran-
tees to two-thirds of the Secretary's
projection of the amount by which op-
erating costs during a period not to
exceed the first 60 months of oper-
ation exceed revenues for such period.
Health maintenance organizations’ ap-
plications approved for loan or loan
guarantee assistance to date, with only
one exception, have requested and re-
ceived a waiver of the two-thirds limi-
tation reguirement. These waivers
were based on evidence that they
could not obtain one-third of the pro-
jected loan needs from private sources.
Since this provision is not a statutory
requirement, it was deleted from the
regulations.

6. The last sentence in § 110.407(c),
relating to loan guarantees for plan-
ning and Initial development assist-
ance, had provided that “Principal re-
payment during the first 36-months of
operation may be deferred, with pay-
ment of interest only by the applicant
during such period.” The 36 month de-
ferral period has been deleted to make
clear that a deferral of payment for 36
months of operation was not manda-
tory, inasmuch as this provision al-
lowed for deferral of principal repay-
ments during the first 36 months of
operation in addition to the planning
and initial development periods. It is
felt that the financial interest of the
Government would best be served by
the Secretary negotiating a deferral
period with each applicant.

7. In §§110.303(h) and 110.403(b),
the requirement that the applicant
shall assure cooperation was expanded
to include both the appropriate health
Systems agency and the State health
planning and development agency.
Pub. L. 93-641, approved on January 4,
1975, amended the Act to make health
maintenance organizations subject to
State certificate of need programs (ad-
ministered by State health planning
and development agencies) under Sec-
tion 1523(a)4)(B) of the Act. Accord-
ingly, applicants for feasibility and
planning projects are now required to
show evidence of their cooperation
With both agencies.

8. The establishment of the individ-
ual practice association has been
:idded as §110.403(£f)(12) as an essen-
hal planning activity for proposed

ealth maintenance organizations
planning to provide services through
Bn individual practice association.
sl;’er Lhree years of developmental as-
ey tance activity have been demon-
ofrated that the actual establishment

an individual practice association is
&csenn_a] fo facilitate transition into
Operational status.
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The following is a status report on
other provisions of the health mainte-
nance organizations regulations under
Part 110:

Regulations Statuy
Subpart A—Requirements for To be reorganized
a Health Maintenance and new
Organization. definitions to be
added—to be
Issued as & notice

Subpart B—Federal Financial Health systems
Assistance: General agency review
criteria to be
revised and
procedures to be
added--to be
issued as a notice
of proposed
rulemaking.

Revisions of
§ 110.605 are being
considered with
respect to
evaluation and
determination of
qualification.

Subpart G—Restrictive State No changes under
Laws and Practices. consideration,

-Subpart H—-Employees' To be revised to
Health Benefits Plans. conform with
amended law—to
be lssued as a
notice of proposed
rulemaking.

Published as &
notice of proposed
rulemaking in the

Subpart F—Qualification of
Hesalth Maintenance
tions.

Subpart I—Continued
Regulation of Health
Maintenance Organizations
and Other Entities and. Feperal REGISTER
(41 FR 40292~
40285) on
September 17,
1976,

To be revised to
conform with
amended law—to
be reissued as a
notice of proposed
ruiemaking.

Subpart J—Reconsiderations
and Hearings.

The Assistant Secretary for Health
of the Department of Health, Educa-
tion, and Welfare, with the approval
of the Secretary of Health, Education,
and Welfare, hereby amends the fol-
lowing Subparts of 42 CFR Part 110 as
follows: Subpart C—Grants for Feasi-
bility Surveys; Subpart D—Grants and
Loan Guarantees for Planning and for
Initial Development Costs; and Sub-
part E—Loans and Loan Guarantees
for Initial Operating Cost.

Note.—The Department of Health, Educa-
tion, and Welfare, has determined that this
document does not contain a major proposal
requiring preparation of an Inflation
Impact Statement under Executive Order
11821 and OMB Circular A-107.

Dated: October 4, 1977.

JULiUus B. RICHMOND,
Assistant Secretary for Health.

Approved: February 2, 1978.

JosePH A. CALIFANO, JT.,
Secretary.

Subpart C—Grants for Feaslbility Surveys
Sec,
110.301 Applicability.
110,302 Eligibility.
110.303 Project elements.
110.304 Evaluation and award.
110.305 Punding duration and limitation.
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Subpart D—Gronts and Loan Guaorantess for Planning
and for Initial Development Costs

110.401 Applicability.

110402 Eligibility.

110.403 Project elements for planning.

110.404 Project elements for initial devel-
opment.

110.405 Funding duration and limitation.

110.406 Bvaluation and award.

110.407 Loan provisions.

Subpart E—Loans and Loan Guarantees for Initial
Operating Coshs
110,501 Applicability.
110.502 Definitions.
110.503 Eligibility.
110.504 Project elements.
110506 Reserve requirements,
110.506 Evaluation and award.
110,507 PFunding duration and limitation,
110.508 Loan provisions.

AvurHORITY: Sec. 215, 58 Stat. 680 (42
U.S.C. 216); secs. 1301-1318, as amended, 90
Stat. 1845-1960 (42 U.S.C. 300e-300e-15).

Subport C—Grants for Feasibility Surveys

§110.301 Applicability.

The regulations of this subpart, in
addition to the regulations of Subpart
B of this part, are applicable to grants
awarded pursuant to section 1303 of
the Act for projects to conduct surveys
or other activities to determine the
feasibility of developing and operating
or expanding the operation of health
maintenance organizations.

§110.302 Eligibility.

(a) Eligible applicants. Any public or
private nonprofit entity which is or
proposes to develop or become a
health maintenance organization is
eligible to apply for an award under
this subpart, except that in the case of
applications for support of expansion,
only organizations which have been
found by the Secretary to be gualified
health maintenance organizations are
eligible to apply.

(b) Eligible projects. Awards may be
made pursuant to section 1303 of the
Act, the regulations of Subpart B of
this part, and this subpart, to eligible
applicants to assist in conducting sur-
veys or other activities to determine
the feasibility of developing or ex-
panding the operation of organizations
which meet or propose to meet the re-
quirements under subpart A of these
regulations.

§110.303 Project elements.

viAn approvable application must pro-
de:

(a) Statements which describe con-
cisely:

(1) The goals and objectives of the
applicant organization and of the pro-
posed health maintenance organiza-
tion if the proposed health mainte-
nance organization is different from
the applicant organization; if it is dif-
ferent, describe the relationship be-
tween the two organizations;

(2) The administrative, managerial,
and organizational arrangements;

10, 1978
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(3) The resources to be used, includ-
ing consultants whose tasks must be
defined adequately to permit an evalu-
ation of the need for such consultants;

(4) The existing or proposed compo-
sition of the Board of Directors of the
applicant organization and its duties;

(5) The proposed service area and
the surrounding community, the
number of employed persons and
number of primary care physicians lo-
cated in the proposed service area; and

(6) Intended financial participation
of the applicant, specifying the type of
contribution, such as cash or services,
loan of full- or part-time staff, equip-
ment, space, materials, or other contri-
butions.

(b) In the case of a proposed staff or
medical group health maintenance
oganization, letters from at least three
physicians expressing their interest in
the health maintenance organization
feasibility study in connection with
their eventual participation in the
health maintenance organization as
providers of basic health services.

(¢) In the case of a proposed individ-
ual practice association health mainte-
nance organization, letters from the
local medical society or societies, or
from at least three individual physi-
cians, expressing their interest in the
health maintenance organization fea-

sibility study in connection with their.

eventual participation in the health
maintenance organization as providers
of basic health services.

(d) Evidence that there is interest in
the possible development of a health
maintenance organization from one or
more employers, or unions, or commu-
nity leaders in the proposed service
area.

(e) Plans for conducting the feasibil-
ity study which must inciude a consoli-
dated time-phased milestone chart in-
dicating proposed funding and man-
power to be allocated to each of the
six activities below, and a narrative ex-
planation of work plans to accomplish
the six activities:

(1) Identification of pertinent State
laws, regulations, and practices relat-
ing to the intended organizational
structure and operation as a health
maintenance organization;

(2) Identification of major groups or
other potential sources of enrollement
to which marketing efforts will be di-
rected, including their existing health
plan benefits and payments and the
level and scope of major health plan
benefits and premiums in the commu-
nity;

(3) Identification of potential provid-
ers and available health manpower
necessary to provide basic health ser-
vices to the number of enrollees pro-
Jjected to be served, and provision of
evidence of their willingness to partici-
pate in the proposed health mainte-
nance organization;

(4) Development of detailed esti-
mates of expected utilization and the

RULES AND REGULATIONS

amount to be charged for basic health
services when the proposed health
maintenance organization becomes
operational;

(6) Development of detailed esti-
mates of the enrollment and funds re-
quired to reach the financial break-
even point. These estimates must take
into acecount all potential sources of
income; and

(6) Development of preliminary esti-
mates of the type and number of fa-
cilities, if any, necessary to provide
health services when the health main-
tenance organization becomes oper-
ational. .

(f) In addition, in the case of an
operational prepaid health plan which
proposes to become a qualified health
maintenance organization, an identifi-
cation of gaps between its current op-
eration and the requirements of sub-
part A of this Part.

(g) In addition, in the case of a quali-
fied health maintenance organization
requesting assistance for significant
expansion:

(1) Data on prepaid membership
totals for annual intervals over the
past five years, or if the health main-
tenance organizations has not been op-
erating for five years, such data on a
quarterly basis for the time during
which it has been in operation;

(2) A description of the current
health service delivery facilities, in-
cluding an estimate of their capacity;

(3) The number and specialties of
current health professionals serving
its members; and

(4) The plans for the proposed sig-
nificant expansion which demonstrate
that the definition of significant ex-
pansion in § 110.202(c) will be met.

(h) An assurance that the applicant
will cooperate with the appropriate

health systems agency and State:

health planning and development
agency,; and

(1) Written evidence of notification
to the local medical society or societies
of the applicant’s intention to apply
for assistance.

§110.304 Evaluation and award.

(a) Within the limits of funds avail-
able for such purpose, the Secretary
may make awards to cover up to 90
percent of the cost of projects, or in
the case of projects which will draw
not less than 30 percent, not more
than the appropriate percentage (as
determined under §110.108(c)), of
their anticipated enrollment from
medically underserved populations, up
to 100 percent of the costs, to those
applicants whose projects will, in his
judgment, best promote the purposes
of section 1303 of the Act and the reg-
ulations of this subpart, taking into
account:

(1) The appropriateness and com-
pleteness with which the applicant ad-
drbzsses the project elements set forth
above;

(2) The comments of the appropri-
ate health systems agency or State
health planning and development
agency,

(3) The degree to which the goals
and objectives of the proposed project
will promote the purposes of the Act
and are consistent with the generally
recognized capability of effectively or-
ganized and managed health mainte-
nance organizations to reduce inappro-
priate hospital utilization, to contain
health care costs, to use effectively
medical and other health manpower,
to emphasize early detection and
treatment of {llness, and to contribute
to a better distribution and quality of
health care;

(4) Satisfactory evidence of under-
standing and commitment to the de-
velopment of a qualified health main-
tenance organization on the part of
the sponsors and the board of direc-
tors of the proposed project;

(5) The qualifications of the project
director or proposed project director
or other person responsible for com-
pletion of the feasibility study and a
position description adequate to assure
that a well-qualified person has been
or will be selected;

(68) The thoroughness of the miles-
tone chart and narrative plan for con-
ducting the feasibility study by pro-
ject staff and any proposed consul-
tants;

(7) The indications of interest ob-
tained from physicians with respect to
their eventual participation as provid-
ers of basic health services;

(8) The probability of financial via-
bility based on potential sources of fi-
nancial support for development and
operations, on potential sources of en-
rollment, and on the effect of compet-
ing health insurance plans;

(9) The inclusion of medically under-
served populations in the projected en-
rollment;

(10) The location and the number of
prepaid health plans already providing
health services to a defined population
in the applicant’s proposed service
area and to the extent known the
number of organizations already
studying health maintenance organi
zation development in the proposed
service area; “19)

(11) The level of the applicant’s in-
tended contribution to the project;

(12) In the case of an existing pre-
paid health plan, the potential to
become a qualified health mainte
nance organization;

(13) In the case of expansion projects,
the potential rate of increase of ex-
pansion, or the potential increase in
the area to be served by the expanded
health maintenance organization.

(b) In considering applications under
this subpart, the Secretary will give
priority to applications which contain

assurances satisfactory to the Secre

tary that when the organizations
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become operational not less than 30
percent of their members will be mem-
bers of a medically underserveq popu-
lation.

§110.305 Funding duration and limita-
tion.

(a) The amount of any award shall
be determined by the Secretary on the
basis of his estimate of the sum neces-
sary for project costs: Provided, how-
ever, That any single grant may not
exceed $75,000.

(b) Feasibility survey applicants may
propose that the award period be 12
months or less. Feasibility survey pro-
jects shall be completed within the
period of the award. The Secretary
may make not more than one addi-
tional grant for a project for a feasibil-
ity survey for which a grant has previ-
ously been made, and may permit ad-
ditional time (up to 12 months) for
completion of the project if he deter-
mines that the additional grant or ad-
ditional time, or both, is needed to
complete the project adequately.

(c) Funds under grants for feasibility
surveys shall be used only for activi-
ties set forth in § 110.303(e) and for ac-
tivities designed to fill the gaps re-
ferred to in § 110.303¢f).

Subpart D—Grants and Loan Guarantees for
Planning and Initial Development Costs

§110.401 Applicability.

The regulations of this subpart, in
addition to the regulations to Subpart
B of this part, are applicable to:

(a) Grants awarded pursuant to sec-
tion 1304 of the Act for projects for
planning, and initial development of
health maintenance organizations or
for significant expansion, as defined in
§110.202(¢c), of the membership of, or
areas served, by qualified health main-
tenance organizations, and

(b) Guarantees made to non-Federal
lenders of payment of the principal of
and the interest on loans made to—

(1) Nonprofit private entities for
such projects for the establishment or
€xpansion of health maintenance or-
ganizations, or

(2) Private entities (other than non-
brofit private entities) for such pro-

Jects for health maintenance organiza--

tions which will serve medically under-
served populations.

§110.402 Eligibility,

(@) Eligible applicants. (1) Any
bublic entity which is or which pro-
Poses to pecome a health maintenance
Organization is eligible to apply for a
?rant under this subpart, except that
or; the case of applications for support
el €xpansion, only organizations
v ¢h have been found by the Secre-

'Y 1o be qualified health mainte-
lance organizations are eligible to
Bpgly.

(2) Any nonprofit private entity

: Which is or which proposes to become
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a health maintenance organization is
eligible to apply for a grant or a loan
guarantee under this subpart, eéxcept
that in the case of applications for
support of expansion, only organiza-
tions which have been found by the
Secretary to be qualified health main-
tenance organizations are eligible to
apply.

(3) Any private entity (other than a
nonprofit private entity) which is or
which proposes to become a health
maintenance organization and which
proposes to serve & medically under-
served population is eligible to apply
for a loan guarantee under this sub-
part, except that in the case of appli-
cations for support of expansion, only
organizations which have been found
by the Secretary to be qualified health
maintenance organizations are eligible
to apply.

(b) Eligible projects—(1) Grants.
Awards of grants may be made pursu-
ant to section 1304 of the Act and the
regulations of Subpart B of this part
and this subpart to eligible applicants
for planning for the establishment of
health maintenance organizations, or
for the significant expansion of the
membership of, or areas served by the
health maintenance organizations
meeting the requirements of Subpart
A of this part, or for the initial devel-
opment or significant expansion of
such organizations;

(2) Loan guarantees. (i) In the case
of nonprofit private entities, guaran-
tees may be made pursuant to section
1304 of the Act and the regulations of
Subpart B of this part and this sub-
part to eligible applicants for the pay-
ment of the principal of and the inter-
est on loans for planning projects for
the establishment of health mainte-
nance organizations, or the significant
expansion of existing organizations
which have been found by the Secre-
tary to meet the applicable require-
ments of Title XIII of the Act and the
applicable regulations of this part, or
for the initial development or signifi-
cant expansion of such health mainte-
nance organizations.

(ii) In the case of private entities
(other than nonprofit private entities),
guarantees may be made pursuant to
section 1304 of the Act and the regula-
tions of Subpart B of this part and
this subpart to eligible applicants for
the payment of the principal of and
the interest on loans for planning pro-
jects for the establishment of health
maintenance organizations, or the sig-
nificant expansion of existing organi-
zations which have been found by the
Secretary to meet the applicable re-
quirements of Title XIII of the Act
and the applicable regulations of this
part, or for the initial development or
significant expansion of such health
maintenance organizations: Provided,
That at least 30 percent of the project-
ed members of such organizations are
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from medically underserved popula-
tions,

§110.403 Project elements for planning.

An approvable application must pro-
vide:

(a) Statements which describe in
detail:

(1) The goals and objectives of the
proposed health maintenance organi-
zation;

(2) The administrative, managerial,
and organizational arrangements;

(3) The resources to be used includ-
ing consultants whose tasks must be
defined adequately to permit an evalu-
ation of the need for such consultants;

(4) The existing or proposed compo-
sition of the Board of Directors of the
applicant organization and its duties;

(6) The proposed service area and
the surrounding community, the
number of employed persons and
number of primary care physicians lo-
cated in the proposed service area; and

(6) The intended financial participa-
tion of the applicant, specifying the
type of contribution such as cash or
services, loans of full- or part-time
staff, equipment, space, materials, fa-
cilities, or other contributions.

(b) An assurance that the applicant
will cooperate with the appropriate
health systemns agency and State
health planning and development
agency.

(c) Written evidence of notification
to the local medical society or societies
of the applicant’s intention to apply
for assistance.

(d) Evidence that there is support
for the project by organizations, or in-
stitutions, or employer groups which
may participate in the development of
the proposed health maintenance or-
ganization.

(e) A detailed report of the results of
the activities performed during the
feasibility survey or study which es-
tablished the feasibility of developing
the health maintenance organization,
as well as of any other activities relat-
ing to the development of the health
maintenance organization undertaken
prior to application for planning assis-
tance. With regard to the report of the
feasibility survey, information on the
following must be included:

(1) Status of the applicant in terms
of pertinent State laws, regulations,
and practices relating to operating as a
health maintenance organization;

(2) Organizational structure of the
proposed health maintenance organi-
zation;

(3) The types of population groups
which would be sources of prepayment
for an operational health maintenance
organization and other potential
sources of payment for services when
operational;

(4) Providers of basic health services
who have agreed or might reasonably
be expected to agree to provide health
benefits;
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(5) Sources of payment and oper-
ational support including:

(i) Preliminary estimate of the
amount to be charged for basic health
benefits when the proposed health
meaintenance organization becomes
operational; and

(ii) Estimate of enrollment and
income required to reach the financial
breakeven point; and

(6) A preliminary estimate of facili-
ties required for operational status.

(f) Concise plans for accompliishing
planning stage activities, which must
include at & minimum, a description of
tasks for each activity listed below, ac-
companied by a time-phased milestone
chart indicating proposed funding and
manpower to be allocated to each such
activity (where circumstances indicate
that it would be appropriate and con-
sistent with the intent of the Act, ad-
ditional activities may be proposed):

(1) Recruitment of key project staff
which shall inciude the employment
of a full-time project director;

(2) Planning for, and when appropri-
ate, initiation of action relating to
compliance with all applicable State
requirements, including State certifi-
cate of need programs, and with sec-
tion 1513(e) of the Public Health Ser-
vice Act;

(3) Development of formal organiza-

tion;

(4) Establishment and documenta-
tion of community support;

(5) Development of a marketing plan
which must include the following:

(i) Market assessment:

(A) Precise description of the service

area;

(B) Information about prospects for
enroliment of groups, including analy-
sis of competing health benefits plans;

(C) Evidence of a willingness on the
part of key prospects to offer the
health maintenance organization
when operational;

(D) An estimate of market potential
for a five year period, including a five
year enrcliment projection.

(1) Marketing strategy:

(A) Select the major prospects for
enroliment,;

(B) Develop alternatives to meet the
enrollment projections;

(C) Estimate the level and type of
marketing effort required to meet the
enroliment projection;

(D) Develop a marketing effort and
a detailed budget including staffing re-
quirements.

(iii) Marketing materials:

(A) Develop detailed description of
specifications for marketing and en-
roliment literature;

(B) Develop prototype membership
materials including membership cards,
subscriber agreements, handbooks and
certificates, health questionnaires, ete.

(8) Definition of the health services
and options, if any to be offered;

(7) Identification of providers of
basic health services needed to provide
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those services to the projected enroil-
ment, and drafting of proposed agree-
ments to negotiate with these provid-

e!‘si

(8) Planning for necessary facilities
and equipment and their financing;

{9) Development of premium struc-
ture; :

(10) Development of budget and fi-
nancial plan, including alternative
plans if enroliment varies significantly
from projections;

(11) Obtaining of required health
systems agency or agencies and State
health planning and development
agency determinations; and

(12) Establishment of the individual
practice association entity if appropri-
ate to the intended organizatio
structure when operational as a health
maintenance organization.

(g) In addition, in the case of an
operational prepaid health plan which
proposes to become a gualified health
maintenance organization, an identifi-
cation of gaps between its current op-
eration and the requirements of Sub-
part A of this part.

(h) In addition, in the case of a
qualified health maintenance organi-
zation requesting assistance for signifi-
cant expansion:

(1) Data on prepaid membership
totals for anmual intervals over the
past five years, or if the health main-
tenance organization has not been op-
erating for five years, such data on a
quarterly basis for the time during
which it has been in operation;

(2) A description of the current
health service delivery facilities, in-
cluding an estimate of their capacity;

(3) The number and specialties of
current health professionals serving
its members; and

(4) The plans for the proposed sig-
nificant expansion which demonstrate
that the definition of significant ex-
pansion in § 110.202(c) will be met.

§110.404 Project elements for initial de-
velopment.

ViAn approvable application must pro-
de:

(a) Written evidence satisfactory to
the Secretary that the feasibility of
the establishment and operation or ex-
pansion has been established by the
applicant and that sufficient planning
for the establishment or expansion
has been conducted by the applicant.
In addition, applicants must provide
the information, assurances and evi-
dence required by § 110.403 (a), (b), (e),
(d), and (e), and must report all other
activities relating to the development
of the health maintenance organiza-
tion undertaken prior to application
for initial development assistance.

(b) Detailed plans, which must in-
clude, at a minimum, tasks designed to
accomplish the activities listed below,
accompanied by & time-phased miles-
tone chart indicating proposed fund-

ing and manpower to be allocated to
each {(where circumstances indicate
that it would be appropriate and con-
sistent with the intent of the Act, ad-
ditional activities may be propeosed in
the application):

(1) Development of a schedule to
meet the requirements of Subpart A
of this part;

(2) Completion of activities related
to resolution of legal issues;

(3) Recruitment and training of per-
sonnel essential for operation as a
health maintenance organization;

(4) Development of a comprehensive
financial plan;

(5) Crganization of physician health

(8) Organization of other basic
health services;

(7) Development of a schedule to
construct, lease, renovate or otherwise
obtain health maintenance organiza-
tion facilities;

(8) Organization of ambulatory care
facility;

(9) Implementation of a staffing
plan that demonstrates compliance
with the appropriate 15 or 30 percent
limitation on contracts for basic and
supplemental health services (see
§ 110.104(a)), and formalization of con-
tract arrangements;

(10) Further refinement of the pro-
jected market to be served by obtain-
ing specific evidence of employer or
union willingness to offer the health
maintenance organization option on
specific dates;

(11) Initiation of enroliment plan;
and

(12) Establishment of any working
capital or reserves or both as may be
reguired by State authorities.

(c) Evidence from physicians and
from one or more hospitals indicz_ztlng
that they intend to become providers
of basic health services for the pro-
posed health maintenance organiza-
tion:

(1) In the case of an individual prac-
tice association-type health mainte-
nance organization, there must be
such evidence from a number of physi-
cians adequate to serve the proposed
enrollment; and

(2) In the case of & non-individual
practice association-type health main-
tenance organization, there must be
such evidence from at least three phy-
siclans, indicating that they are willing
to be employed by or to contract with
the proposed health maintenance Or
ganization.

(d) In the case of an applicant which
intends to serve Title XIX eligibles or
Title XVIII beneficiaries as a part of
the planned enrollment, as appropr-
ate:

(1) Evidence that the State Titie
XIX agency is willing to negotiate
prepaid capitation contract in ‘h‘z
form of a letter or other documen
from the State Title XIX agency, 0F
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(2) Evidence that the applicant is
planning to or has entered into a con-
tract under Title XVIII as a health
maintenance organization.

(e) In addition, in the case of an
operational prepaid health plan which
proposes to become a qualified health
maintenance organization, an identifi-
cation of gaps between its current op-
eration and the requirements of Sub-
part A of this part.

(f) In addition, in the case of quali-
fied health maintenance organizations
requesting assistance for significant
expansion:

(1) Data on prepaid membership
totals for annual intervals over the
past five years, or if the health main-
tenance organization has not been op-
erating for five years, such data on a
quarterly basis for the time during
which it has been in operation;

(2) A description of the current
health service delivery facilities, in-
cluding an estimate of their capacity;

(3) The number and specialties of
current health professionals serving
its members; and

(4) The plans for the proposed sig-
nificant expansion which demonstrate
that the definition of significant ex-
pansion in § 110.202(¢) will be met.

§110.405 Funding duration and limita-
tion,

(a) Planning projects. (1) The
amount of any award shall be deter-
mined by the Secretary on the basis of
his estimate of the sum necessary for
project costs: Provided, That any
single grant and the amount of princi-
pal of any single loan guaranteed
under section 1304 of the Act may not
exceed $200,000.

(2) In considering applications for
grants for planning projects under
this subpart, the Secretary will give
priority to applications which contain
assurances satisfactory to the Secre-
tary that when the organizatien be-
tomes operational, not less than 30
percent of its members will be mem-
bers of a medically underserved popu-
lation. In considering applications for
loan guarantees for planning projects
under this subpart, the Secretary will
give special consideration to applica-
tons for projects for health mainte-
hance organizations which will have at
least 10 percent of their projected
membership from medically under-
Served populations. Applicants may
Propose that the award period be for
bhe year or less, as appropriate to the
Planning activities to be accomplished.
tlanning projects shall be completed

ithin the period of the award. The
2 felary may not make more than
t:e additional grant or loan guarantee
gr; a planning project for which a
be nt or loan guarantee has previously
g in(:n made, and may permit additional
of € (up to 12 months) for completion

the project if he determines that
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the additional grant or loan guarantee
(as the case may be) or additional
time, or both, is needed to complete
the project adequately.

(3) Funds under grants and loans
guaranteed for planning projects shall
be used only for the activities set forth
in §110.403(f) and for activities re-
quired to fill the gaps referred to in
§110.403(g).

(b) Initial development projects. (1)
The amount of any award shall be de-
termined by the Secretary on the basis
of his estimate of the sums necessary
for project costs: Provided, however,
That the aggregate amount of loan
guarantees and grants for any initial
development project may not exceed
$1,000,000 or, in the case of a project
for a health maintenance organization
which will provide services to an addi-
tional service area or which will pro-
vide services in two or more areas
which are not contiguous $1,600,000.

(2) Applicants may propose that the
award period for initial development
activities be one year or less, as appro-
priate to the initial development ac-
tivities to be accomplished. Initial de-
velopment projects shall be completed
within the period of the award begin-
ning on the first day of the month in
which such award was made, and the
number of grants made for any initial
development project under section
1304 of the Act may not exceed a total
of three. A loan guarantee for an ini-
tial development project may only be
made for a loan (or loans) for initial
development costs incurred in a period
not to exceed three years.

(3) In considering applications for
grants for initial development projects
under this subpart, the Secretary will
give priority to applications which
contain assurances satisfactory to the
Secretary that when the organization
becomes operational, not less than 30
percent of its members will be mem-
bers of a medically underserved popu-
lation. In considering applications for
loan guarantees for initial develop-
ment projects under this subpart, the
Secretary will give special consider-
ation to applications for projects for
health maintenance organizations
which will have at least 10 percent of
their projected membership from
medically underserved populations.

(4) Punds under grants and loans
guaranteed for projects for initial de-
velopment shall be used only for ac-
tivities set forth in § 110.104(b) (except
that such funds may not be used for
the costs of construction or for re-
cruitment of personnel who will not
engage in practice principally for the
health maintenance organization) and
for activities required to fill gaps re-
ferred to in § 110.404(e).

§110.406 Evaluation and award.

(a), Within the limits of funds avail-
able for such purpose, the Secretary

6025

may make awards to cover up to 90
percent of the cost of projects, or in
the case of projects which will draw
not less than 30 percent nor more
than the appropriate percentage (as
determined under §110.108(c)) of its
anticipated enrollment from medically
underserved populations, up to 100
percent of the costs, to those appli-
cants whose projects will, in his judg-
ment, best promote the purposes of
section 1304 of the Act and the regula-
tions of this subpart, taking into ac-
count:

(1) The degree to which the pro-
posed project satisfactorily provides
for the elements set forth in § 110.403
or §110.404.

(2) The comments of the appropri-
ate health systems agency or State
health planning and development
agency.»

(3) Whether the feasibility of the
project has been established, and in
the case of initial development appli-
cations, whether all required planning
activities have been accomplished.

(4) The appropriateness of the goals
and objectives of the proposed project.

(5) The effectiveness the proposed
organization may reasonably be ex-
pected to have in reducing inappropri-
ate hospital utilization, * containing
health care costs, using medical and
other health manpower, emphasizing
early detection and treatment of ill-
nesses, and achieving a better distribu-
tion and quality of care.

(6) The capability of the applicant
to organize and manage the project
successfully.

(7) Evidence of the applicant’s in-
tended contribution to the project.

(8) Evidence by letters or similar
statements of intent from providers
expressing a willineness to be em-
ployed by or contract with the pro-
posed health maintenance organiza-
tion for the provision of basic health
services and evidence that providers as
necessary, will contract with the
health maintenance organization
other than as members of its staff or
through medical groups or individual
practice associations.

(9) Evidence, in form of letters, from
individuals, groups, or organizations
indicating that they support the devel-
opment and operation of the proposed
health maintenance organization.

(10) The results of the Secretary’s
assessment of marketing capability
and the prospects for eventual finan-
cial viability as an gperational health
maintenance organization without
continued Federal support.

(11) The inclusion of medically un-
derserved populations in groups to be
enrolled.

(12) Location relative to the number
of organizations providing health ser-
vices to a defined population on a pre-
paid capitation basis, which are al-
ready operating in the area.
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(13) The percentage of anticipated
total enrollment to be drawn from
nonmetropolitan areas to be served.

(14) In the case of an existing orga-
nization operating on a prepaid capita-
tion basis, the applicant’s potential for
expeditious transition into a qualified
health maintenance organization.

(15) In the case of expansion pro-
jects, the potential rate of increase of
expansion, or the potential increase in
the area to be served by the expanded
health maintenance organization.

(b) In considering applications under

this subpart the Secretary will give-

priority to applications which contain
assurances satisfactory to the Secre-
tary that when the organizations
become operational, not less than 30
percent of their members will be mem-
bers of a medically underserved popu-
lation. .

§110.407 Loan gearantee provisions.

(a) Disbursement of loan proceeds.
The principal amount of any loan
guaranteed by the Secretary under
this subpart shall be disbursed to the
applicant in accordance with an agree-
ment to be entered into between the
parties to the loan and approved by
the Secretary.

(b) Length and maturity of loans.
The principal amount of each loan
guarantee, together with interest
thereon, shall be repayable over a
period of 22 years, beginning on the
date of endorsement of the loan guar-
antee by the Secretary. The Secretary
may however, approve a shorter repay-
ment period where he determines that
a repayment period of less than 22
years is more appropriate to an appli-
cant’s total financial plan.

(¢) Repayment. The principal
amount of each loan guarantee, to-
gether with interest thereon, shall be
repayable in accordance with a repay-
ment schedule which is to be agreed
upon by the parties to the loan and
approved by the Secretary prior to or
at the time of his endorsement of the
loan. Uniess otherwise specifically au-
thorized by the Secretary, each loan
guaranteed by the Secretary shall be
repayable in substantially level com-
bined installments of principal and in-
terest, to be paid at intervals not less
frequently than annually, sufficient to
amortize the loan through the final
year of the life of the loan. Principal
repayment may be deferred, with pay-
ment of interest only by the applicant
during a period to be specified in an
agreement between the applicant and
the Secretary.

Subpart E—Loons and Loan Guarantees for
Initial Operating Costs

§110.501 Applicability.

The regulations of this subpart, in
addition to the regulations of Subpart
B, of this part are applicable to loans
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and loan guarantees awarded pursuant
to section 1305 of the Act.

§110.502 Definitions,

(a) “Operating cost” means any cost
which under generally accepted ac-
counting principles or under account-
ing practices prescribed or permitted
by State regulatory authority is not a
capital cost and which is incurred on
or after the first day of the applicable
period of operation or expansion as de-
fined in paragraph (b) of this section:
Provided, That payments made by a
health maintenance organization
during such applicable period to
reduce balance sheet liabilities exist-
ing at the beginning of such period are
operating costs to the extent that they
are expressly approved by the Secre-
tary at the time the loan or loan guar-
antee is made. In addition, when de-
posits of funds to restricted reserve ac-
counts are required by State author-
ity, deposits made during such applica-
ble period are operating costs.

(b) “First 60 months of operation or
expansion” means the 60-month
period beginning on the first day of
the month during which the health
maintenance organization first pro-
vides services to members, or in the
case of significant expansion, first pro-
vides services in accordance with its
expansion plan.

§110.503 Eligibility.

(a) Eligible applicants. (1) Any
public qualified health maintenance
organization is eligible to apply for a
loan under this subpart.

(2) Any nonprofit private qualified
health maintenance organization is
eligible to apply for a loan or a loan
guarantee under this subpart.

(3) Any private (other than a non-
profit private) qualified health main-
tenance organization which will serve
a medically underserved population is
eligible to apply for a loan guarantee
under this subpart.

(b) Eligible projects—(1) Loans. In
the case of public or nonprofit private
qualified health maintenance organi-
zatlons, loans may be made pursuant
to section 1305 of the Act and the reg-
ulations of Subpart B of this part and
this subpart to eligible applicants to
assist them in meeting the amount by
which their operating costs during a
period not to exceed the first 60
months of their operation exceed their
revenues in such period, or in meeting
the amount by which their operating
costs, which the Secretary determines
are attributable to significant expan-
sion in their membership or area
served, as defined in §110.202(¢c), and
which are incurred during a period not
to exceed the first 60 months of their
operation after such expansion,
exceed their revenues in that period
which the Secretary determines are
attributable to such expansion.

(2) Loan guaraniees. Loan guaran-
tees may be made pursuant to section
1305 of the Act, and the regulations of
Subpart B of this part and this sub-
part to guarantee to non-Federal lend-
ers payment of the prinecipal of and
the interest on loans made to any non-
profit private qualified health mainte-
nance organization or, any private
(other than a nonprofit private) quali-
fied health maintenance organization
for the amounts referred to in para-
graph (bX1) of this section: Provided,
That at least 10 percent of the project-
ed members of any such private (other
than nonprofit private) qualified
health maintenance organization are
from a medically underserved popula-
tion.

§ 110.504. Project elements.

An approvable application must pro-
vide:

(a) Statements
detail:

(1) The applicant’s adequate accom-
plishment of feasibility survey, plan-
ning, and development activities; and

(2) The health maintenance organi-
zation’s management capability.

(b) Detailed information on the
health maintenance organization's
marketing plan and enrcllment fore-
casts and experience.

(c) A detailed narrative statement
describing:

(1) All existing and planned provider
arrangements including copies of all
executed contracts; and

(2) All facilities to be used in the de-
livery of health services,

(d) Financial information in such
detail as the Secretary may prescribe.

(e) Evidence that any certificate of
need required under State law for the
operation of the health maintenance
organization has been obtained by the
applicant.

§110.505 Reserve requirement.

The applicant receiving a loan or
loan guarantee under section 1305 of
the Act shall establish a restricted re-
serve account beginning at the point
when the revenues and operating costs
of the health maintenance organiza
tion reach the break-even point, or by
the end of the 60 month period follow-
ing the making of the loan or the
guarantee under section 1305 of the
Act, whichever is sooner, unless &
longer period is approved by the Sec-

which describe in

- retary. This reserve shall be so constl

tuted as to accumulate no later than
twelve (12) years following the en-
dorsement of the loan or loan guaran-
tee, an aggregate amount equal to oné
year's principal of and interest on the
loan, as determined under the terms of
the loan made or guaranteed.

§110.506 Evaluation and award.

Within the limits of funds avaﬂable'
for such purposes, the Secretary may
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award loans or loan guarantees to
those applicants whose projects will,
in his judgment, best promote the pur-
poses of section 1305 of the Act and
the regulations of this part, taking
into account:

(a) The ability of the health mainte-
nance organization to achieve finan-
cial viability;

(b) The ability of the health mainte-
nance organization to make repay-
ments of the principal and interest
when due and to have additional funds
to defray the remaining operating
deficits;

(c) The comments, if any, of the ap-
propriate health systems agency or
State health planning and develop-
ment agency,

(d) The relative distribution of quali-
fled applicants with respect to the fol-
lowing factors:

(1) The inclusion of medically under-
served populations in the groups to be
enrolled;

(2) Location relative to the number
of organizations providing health ser-
vices to a defined population on a pre-
paid capitation basis, which are al-
ready operating in the proposed area;
and

(3) The percentage of anticipated
total enrollment drawn from nonme-
tropolitan areas served or to be served
by the applicant. )
§110.507 Funding duration and limita-

tion,

(a) The aggregate amount of princi-

RULES AND REGULATIONS

pal of loans made or guaranteed, or
both, under section 1305 of the Act for
a health maintenance organization
shall not exceed $2,500,000. In any
fiscal year the amount disbursed to a
health maintenance organization
under section 1305 of the Act and this
subpart (either directly by the Secre-
tary or by an escrow agent under the
terms of an escrow agreement or by a
lender under a loan guaranteed under
section 1305 of the Act and this sub-
part) may not exceed $1,000,000.

(b) The approval of any loan or loan
guarantee shall not obligate the
United States in any way to make any
additional loan or loan guarantee with
respect to the approved application or
portion thereof, except as may be oth-
erwise set forth in the agreement be-
tween the United States and the ap-
proved applicant,

(¢c) In considering applications for
loan guarantees under section 1305 of
the Act and this subpart, the Secre-
tary will give special consideration to
applications for health maintenance
organizations which will serve medical-
ly underserved populations.

§110.508 Loan previsions.

(a) Disbursement of loan proceeds.
The principal amount of any loan
made or guaranteed by the Secretary
under this subpart shall be disbursed
to the applicant in accordance with an
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agreement to be entered Into between
the parties to the loan and approved
by the Secretary.

(b) Length and maturily of loans.
The principal amount of each loan or
loan guarantee, together with interest
thereon, shall be repayable over a
period of 22 years, beginning on the
date of endorsement of the loan, or
loan guarantee by the Secretary. The
Secretary may, however, approve a
shorter repayment period where he
determines that a repayment period of
less than 22 years is more appropriate
to an applicant’s total financial plan.

(¢) Repayment. The principal
amount of each loan or loan guaran-
tee, together with interest thereon,
shall be repayable in accordance with
a répayment schedule which is to be
agreed upon by the parties to the loan
or loan guarantee and approved by the
Secretary prior to or at the time of his
endorsement of the loan. Unless other-
wise specifically authorized by the
Secretary, each loan made or guaran-
teed by the Secretary shall be repay-
able in substantially level combined in-
stallments of principal and interest to
be paid at intervals not less frequently
than annually, sufficient to amortize
the loan through the final year of the
life of the loan. Principal repayment
during the first 60 months of oper-
ation may be deferred, with payment
of interest only by the applicant
during such period.

[FR Doc. 78-3693 Filed 2-9-78; 8:45 am)
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[8410-01]
WATER RESOURCES COUNCIL
FLOODPLAIN MANAGEMENT

Guidelines for Implementing Executive Order
11988

AGENCY: Water Resources Council.

ACTION: Notice of Guidelines Adop-
tion.

SUMMARY: This notice incorporates
the Guidelines for Implementing Ex-
ecutive Order 118988—Floodplain Man-
agement adopted by the Water Re-
sources Council on January 25, 1978 to
assist Federal agencies in preparation
of their regulations and procedures for
implementing the Order.

FOR FURTHER INFORMATION
CONTACT:

Frank H. Thomas, Floodplain Man-
agement Specialist, Policy Division,
U.8. Water Resources Council, 2120
L Street NW. Washington, D.C.
20037, phone 202-254-68352.

SUPPLEMENTARY INFORMATION:
These guidelines provide: (1) explana-
tion of key terms and floodplain man-
agement concepts; (2) section-by-sec-
tion analyses of the Order; and (3)
procedures in the form of a decision-
making process leading from the de-
termination that a proposed action is
or is not lIocated in the base floodplain,
through the implementation of agency
actions.

Dated: February 3, 1978.

Leo M. E1sEL,
Director.

PREFACE

These guidelines result from recog-
nition in two Executive Orders that
the Nation’s floodplains are the scene
of: (1) unacceptable and increasing
flood losses and (2) degradation of nat-
ural and beneficial values. The 1966
Executive Order 11296—Flood Hazard
Evaluation, represented Presidential
recognition that structural flood con-
trol measures alone were inadequate
to stem rising flood losses. It was fol-
lowed by establishment of flood insur-
ance, disaster assistance and related
Federal programs, and some State and
local government floodplain manage-
ment programs. Yet, a decade later,
annual flood losses were estimated to
approach $3 billion and continuing to
rise

In the decade following Executive
Order 11296, there developed wide-
spread recognition that the natural
and beneficial values of floedplains,
wetlands and coastal barrier islands
must be restored and preserved. Thus,
on May 24, 1977, the President issued
a comprehensive environmental mes-
sage accompanied by Executive Order

NOTICES

11888—Floodplain Management, to re-
place the 1966 Order. The new order is
a significant policy initiative tying to-
gether the need to protect lives and
property with the need to restore and
preserve natural and beneficial flood-
plain values. The Unified National
Program for Floodplain Management
(1976) of the Water Resources Council
is cited by the Order to provide direc-
tion. Federal agencies are directed to
lead the Nation by exemplary demon-
stration of a comprehensive approach
to floodplain management and to pre-

« pare procedures for achieving the

goals of the Order.

The objective of these guidelines is
to provide broad guidance in the inter-
pretation of the Order to assist each
agency which will be developing its
own individual procedures for compli-
ance with the Order. It is recognized
that agency procedures will necessar-
ily vary to meet legisiatively pre-
scribed missions as well as the require-
ments of the Order. This guidance
should prove useful to State and local
governments and interested members
of the public.

The guidelines have been developed
over 8 12-month period by the efforts
of an interagency task force of flood-
plain specialists. Comments and sug-
gestions for improvement are wel-
comed.

Guy R. MARTIN,
Alternate to the Chairman.

EXECUTIVE SUMMARY

THE OBJECTIVE OF EXECUTIVE
ORDER 11988 IS:

@ “* * * to avoid to the extent possible
the long- and short-term adverse im-
pacts associated with the occupancy
and meodification of floodplains and
to avoid direct and indirect support
of floodplain development wherever
there is a practicable alternative

THE ORDER APPLIES TO:

@ ALL AGENCIES that: (1) acquire,
manage, or dispose of Federal lands
and facilities; (2) undertake finance,
or assist construction and improve-
ments; and (3) conduct activities and
programs affecting land use, includ-
ing planning, regulating, and licens-
ng.

@ ALL FEDERAL ACTIONS: de-
scribed in the preceding sentence.

® ALL FLOODPLAIN LOCATIONS:
whether they are along or near to
rivers, streams, oceans, ponds, or re-
lated water bodies—as a minimum,
areas subject to inundation by a
flood with a one percent chance of
occurring in any year (i.e., “100-year
or base flood”).

THE ORDER REQUIRES THAT AGEN.
CIES:

® AVOID THE BASE FLOODPLAIN:
unless it is the only practicable alter-
native,

® ADJUST TO THE BASE FLOOD-
PLAIN: if the base floodplain cannot
be avoided, adjust to it in order to:
(1) reduce the hazard and the risk of
flood loss; (2) minimize the impact of
floods on human safety, health, and
welfare; and (3) restore and preserve
the natural and beneficial floodplain
values. The framework for meeting
these requirements is the Water Re-
sources Council’'s Unified National
Program for Flood Plain Manage-
ment.

® EVALUATE, DESIGN, AND IM-
PLEMENT ALL AGENCY AC-
TIONS: to meet the policies of the
Order.

@ NOTIFY THE PUBLIC: if the head
of an agency finds there is no practi-
cable alternative. This will usually
occur after there has been early
notice to the public on plans and
proposals and alternative courses of
action.

® AMEND OR ISSUE REGULA-
TIONS"AND PROCEDURES: (1) to
avoid the base floodplain if at all
practicable; (2) to provide for actions
to ADJUST TO THE BASE FLOOD-
PLAIN, if it cannot be avoided; and
(3) to keep the public informed of
proposed actions in the base flood-
plain and encourage participation in
floodplain decisionmaking. Each
agency shall issue or amend existing
regulations within one year (0
comply with this Order. Agencies
shall prepare their procedures in
consultation with the Water Re-
sources Council, the Federal Insur-
ance Administration and the Council
on Environmental Quality, and shall
update such procedures as necessary.

THESE GUIDELINES ARE INTENDED:

e TO BE USED BY AGENCIES: in
preparing their procedures in consul-
tation with the WRC, CEQ, and
FIA.

® TO FURNISH: (1) explanations of
key terms and floodplain manage-
ment concepts; (2) analyses of mf:'
Order, section by section, for agency
use in developing their regulations
and procedures for complying with
the intent of each section; and (3)
procedures in the form of a decision:
making process leading from the de-
termination that a proposed action
is or is not located in the base ﬂood-
plain through the implementation of
agency action.

@ TO ASSIST AGENCIES: by provid-
ing broad guidance in the implemen-
tation of the Order for use in the
preparation of individual agency
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procedures. It is recognized that
agency procedures will necessarily
vary to meet legislatively prescribed
missions as well as the requirements
of the Order.
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TABLES

Table 1—Sources of Floodplain Information
and Technical Assistance Services for De-
termining Whether a Location is in a
Floodplain.

GLOSSARY

Throughout this document, the fol-
lowing basic definitions shall apply:

® Action—any Federal activity includ-
ing: “* * * (1) acquiring, managing,
and disposng of Federal lands and
facilities; (2) providing federally un-
dertaken, financed, or assisted con-
struction and improvements; and (3)
conducting Federal activities and
programs affecting land use, includ-
ing but not limited to water and re-
lated land resources planning, regu-
lating, and licensing activities.

® Agency—an executive department, a
government corporation, or an inde-
pendent establishment and includes
the military departments.

© Base Flood—is that flood which has
a one percent chance of occurrence
in any given year (also known as a
100-year flood). This term is used in
the National Flood Insurance Pro-
gram (NFIP) to indicate the mini-
mum level of flooding to be used by
a community in its floodplain man-
agement regulations.
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® Base Floodplain—the 100-year

floodplain (one percent chance
flood-plain). Also see definition of
floodplain.

® Channel—a natural or artificial wa-
tercourse of perceptible extent, with
a definite bed and banks to confine
and conduct continuously or periodi-
cally flowing water.

® Critical Action—any activity for
which even a slight chance of flood-
ing would be too great.

® Facilily—any man-made or man-
placed item other than a structure.

® Flood or Flooding—a general and
temporary condition of partical or
.complete inundation of normally dry
land areas from the overflow of
inland and/or tidal waters, and/or
the unusual and rapid accumulation
or runoff of surface waters from any
source,

@ Flood Fringe—that portion of the
floodplain outside of the regulatory
floodway (often referred to as
“floodway fringe”).

@ Floodplain—the lowland and rela-
tively flat areas adjoining inland and
coastal waters including floodprone
areas of offshore islands, including
at a minimum, that area subject to a
one percent or greater chance of
flooding in any given year. The base
floodplain shall be used to designate
the 100-year floodplain (one percent
chance floodplain). The critical
action floodplain is defined as the
500-year floodplain (0.2 percent
chance floodplain).

@ Floodproofing—the modification of
individual structures and facilities,
their sites, and their contents to pro-
tect against structural failure, to
keep water out or to reduce effects
of water entry.

® Minimize—to reduce to the smallest
possible amount or degree.

@ One Percent Chance Flood—the
flood having one chance in 100 of
being exceeded in any one-year
period (a large flood). The likelihood
of exceeding this magnitude in-
creases in a time period longer than
one year, For example, there are two
chances in three of a larger flood ex-
ceeding the one percent chance
flood in a 100-year period.

@ Practicable—capable of being done
within existing constraints. The test
of what is practicable depends upon
the situation and includes consider-
ation of the pertinent factors, such
as environment, cost or technology.

@ Preserve—to prevent modification to
the natural floodplain environment
or to maintain it as closely as possi-
ble to its natural state.

® Regulatory Floodway—the area reg-
ulated by Federal, State or local re-
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quirements; the channel of a river or
other watercourse and the adjacent
land areas that must be reserved in
an open manner, i.e., unconfined or
unobstructed either horizontally or
vertically, to provide for the dis-
charge of the base flood so the cu-
mulative increase in water surface
elevation is no more than a designat-
ed amount (not to exceed one foot as
set by the NFIP).

@ Restore—to re-establish a setting or
environment in which the natural
functions of*the floodplain can again
operate.

® Structures—walled or roofed build-
ings, including mobile homes and gas
or liquid storage tanks that are pri-
marily above ground (as set by the
NFIP).

® Wetlands—"‘those areas that are in-
undated by surface or ground water
with a frequency sufficient to sup-
port and under normal circum-
stances does or would support a
prevalence of vegetative or aquatic
life that requires saturated or sea-
sonally saturated soil conditions for
growth and reproduction. Wetlands
generally include swamps, marshes,
bogs, and similar areas such as
sloughs, potholes, wet meadows,
river overflows, mud flats, and natu-
ral ponds” (as defined in Executive
Order 11990, Protection of Wet-
lands).

INTRODUCTION

Executive Order 11988—Floodplain
Management, signed May 24, 1977, re-
vokes and replaces Executive Order
11296, issued August 10, 1966. It estab-
lishes a new general policy and cites
specific requirements for compliance
by Federal executive agencies (hereaf-
ter referred to as agencies). Executive
Order 11988 (hereafter referred to as
the Order) requires agencies to avoid,
to the extent possible, the long- and
short-term adverse impacts associated
with the occupancy and modification
of floodplains and to avoid the direct
or indirect support of floodplain devel-
opment whenever there is a practica-
ble alternative. The preferred method
for satisfying this requirement is to
avoid sites on the base floodplain. If
an action must be located on the base
floodplain, the Order requires that
agencies minimize potential harm to
people and property and to natural
and beneficial floodplain values.

Executive Order 11988 is based in
part on the National Environmental
Policy Act of 1969, and adds new
prominence to the environmental as-
pects of floodplain management which
were not present in the old Executive
order. To achieve this, the Order re-
quires that decision-making by Feder-
al agencies clearly recognize that
floodplains have unique and signifi-

cant public values. Consideration must
be given, therefore, to natural and
beneficial floodplain values and to the
public benefit to be derived from their
restoration or preservation.

Throughout these guidelines the
concept of the floodplain is expressed
using varying terminology depending
on the context of the discussion.
When referring to the floodplain in a
descriptive sense, such as in the discus-
sion of natural values (Part II—Step
4.C.), the term floodplain refers to any
land area susceptible to being inundat-
ed from any source of flooding. When
referring to the floodplain from the
standpoint of the Order's mandatory
provisions, the terms used in these
guidelines are “base floodplain,” in
most cases, and “500-year floodplain”
when referring to criticial actions
(Part II—Step 1.C.). The base flood-
plain is the area subject to inundation
from a flood having a one percent
chance of occuring in any given year
(100-year flood). The critical action
floodplain is the area subject to inun-
dation from a flood having a 0.2 per-
cent chance of occuring in any given
year (500-year flood).

Executive Order 11988 directs imple-
mentation of the Unified Natlional
Program for Flood Plain Management
(U.S. Water Resources Council, 1976)
which sets forth a conceptual frame-
work and recommends Federal and
State actions for a continuing unified
program for planning and action at all
levels of government to reduce the risk
of flood losses through floodplain
management. The Unified National
Program includes a broad Federal
effort, both directly and by example,
to pursue the wise and nonhazardous
use of floodplains including recogni-
tion of natural and beneficial flood-
plain values.

To assure compliance with the
Order, provision is made for both
public and Federal review of proposed
actions. Early public notice, Office of
Management and Budget (OMB) Cir-
cular A-95 Notice, an environmental
impact statement or its equivalent,
and notice of findings are specified ve-
hicles for providing information and
opportunity for public participation.
Budgetary review of compliance with
the Order and periodic review of
agency procedures by the Water Re-
sources Council provide for further
review. In providing opportunity for
these reviews, the potential for with-
holding of budget approval should be.
minimized. 3

Agency procedures are required to
be prepared in consultation with t_hE'
Council on Environmental Qualily
(CEQ), the Water Resources Council
(WRC), and the Federal Insurance _Ad-
ministration (FIA). These guidelines
provide a basis for this consultation.

These guidelines have been prepared
to provide broad guidance in the im
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plementation of the Order and to
offer a common point of reference for
each agency to prepare implementing
procedures for compliance with the
Order. The interpretations in the
guidelines are built upon a strong Ex-
ecutive Order and directed at develop-
ment of demonstrable Federal leader-
ship in floodplain management in the
immediate future. In preparing these
guidelines, the Water Resources Coun-
cil recognized: (1) the impossibility of
anticipating the full range of individ-
ual program situations affected by the
Order, and (2) the responsibility for
individual agencies to tailor their pro-
cedures to meet both their legislative-
ly prescribed missions and the require-
ments of the Order.

Because these guidelines are adviso-
ry and the agencies will draft their
own rules and regulations, there is
some concern that reasonable consis-
tency will exist among agencies.
Therefore, by October 1, 1978, the
WRC will: (1) review the rules and reg-
ulations promulgated by the various
agencies with respect to consistency
with the guidelines and reasonable
consistency among agencies, and (2)
make recommendations for suggested
actions.

These guidelines are presented in
two parts. Part I provides a section-by-
section interpretation basic on an
overall understanding of the Order.
Part IT discusses the decision-making
process required by Section 2 of the
Order and is critical to the develop-
ment of ageney procedures. The guide-
lines do not intend to prohibit flood-
plain development in all cases, but
rather to create a consistent govern-
ment policy against such development
under most cireumstances.

Appended to the guidelines are de-
Striptions of agency programs provid-
g floodplain information, related
programs and references, and the
President’s Policy Statement and
Copies of the complete Executive
orders, Floodplain Management, Pro-
tection of Wetlands, and Protection
and Enhancement of Environmental
Quality,

Ex'ccutive Order 11890—Protection
0/ Wetlands has been included because
most of the Nation’s wetlands are lo-
¢aled on floodplains. Also, both the
floodplain and wetland orders were
issued as part of the President’s Mes-
$6ge on the Environment, May 24,
ng'“ Thus the guidance provided in
- s document and the agency proce-
rures for floodplain management will
requently apply to wetlands. Agencies
May wish to develop a single set of
Procedures for these orders.
aExecutive Order 11514—Protection
Q"d_Enhancement of Environmental
lhucmty has been included to clarify

€ public notice aspects of the Order.

NOTICES

PART I—INTERPRETATION OF
EXECUTIVE ORDER 11988

This part of the guidelines provides
detailed section-by-section discussion
of the Order as interpreted by CEQ,
WRC, and HUD/FIA. Key concepts
are discussed and reference is made to
the decision-making process (Part II).

INTRODUCTION

By virtue of the authority vested in me by
the Constitution and statutes of the United
States of America, and as President of the
United States of America, in furtherance of
the National Environmeéhtal Policy Act of
1969, as amended (42 U.S.C. 4321 ef seq.),
the National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4001 et seq.), and the
Flood Disaster Protection Act of 1973 (Pub.
L. 93-234, 87 Stat 975), in order to avoid to
the extent possible the long and short term
adverse impacts associated with the occu-
pancy and modification of floodplains and
to avoid direct or indirect support of flood-
plain development wherever there is a prac-
ticable alternative, it is hereby ordered as
follows:

The Introduction establishes the
broad scope of the Order derived from
NEPA and the flood insurance legisla-
tion. (Part II—Step 4, discusses im-
pacts associated with the occupancy
and modification of floodplains and
support of floodplain development.
Part II-Step 3 discusses the practica-
bility of alternatives.)

SECTION 1

Each agency shall provide leadership and
shall take action to reduce the risk of flood
loss, to minimize the impact of floods on
human safety, health and welfare, and to
restore and preserve the natural and benefi-
cial values served by floodplains in carrying
out its responsibilities for (1) acquiring,
managing, and disposing of Federal lands
and facilities; (2) providing Federally under-
taken, financed, or assisted construction and
improvements; and (3) conducting Federal
activities and programs affecting land use,
including but not limited to water and relat-
ed land resources planning, regulating, and
licensing activities.

The basic concepts expressed in Sec-
tion 1 of the Order are: (1) all agencies
are covered; (2) all actions are covered;
(3) all agencies are to affirmatively
carry out efforts to, and provide a
good example. of, sound floodplain
management practices; and (4) all
agencies are required to act, not
merely consider, reducing risk, mini-
mizing adverse impacts, and restoring
and preserving floodplain values.

The comprehensiveness of the Order
recognizes that each agency, in carry-
ing out the various types of actions
enumerated in this section, can affect
the floodplain through any of its ac-
tions. The mandate that the agencies
take a leadership role places them in a
unique position relative to state, re-
gional and local levels of government
in carrying out actions which affect
the floodplain. This role requires the
agencies to lead other public and pri-
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vate entities in achieving the goals of
the Order by setting a good example.
(The concepts of reducing risk, mini-
mizing impact, and restoring and pre-
serving floodplain values are discussed
in Part II—Step 5.)

SECTION 2

In carrying out the activities described in
Section 1 of this Order, each agency has a
responsibility to evaluate the potential ef-
fects of any actions it may take in a flood-
lain; to ensure that its planning programs
and budget requests reflect consideration of
flood hazards and floodplain management;
and to prescribe procedures to implement
the policies and requirements of this Order,
as follows:

Three concepts are introduced in
this section: evaluation, construction
vs. planning programs, and implemen-
tation. Evaluation as discussed in
these guidelines goes beyond identify-
ing the impacts of a specific proposal
and includes an ongoing analysis of
the effects of agency policies and pro-
grams and the development of new or
improved policies and programs to
carry out this Order. (The analysis of
the full range of their effects is dis-
cussed in Part II—Step 4.A.) By in-
cluding planning programs as a sepa-
rate item, the Order emphasizes that
all actions, even those which do not
result in a physical change, must be
evaluated for their impacts to or
within the floodplain. Implementation
means that agencies must adopt and
carry out evaluation procedures. The
results of this evaluation should be in-
cluded in any environmental assess-
ment prepared under NEPA. (See Part
II—Step 7.)

SECTION 2(a)1)

Before taking an action, each agency shall
determine whether the proposed action will
occur in a floodplain—for major Federal ac-
tions significantly affecting the quality of
the human environment, the evaluation re-
quired below will be included in any state-
ment prepared under Section 102(2XC) of
the National Environmental Policy Act..
This determination shall be made according
to a Department of Housing and Urban De-
velopment (HUD) floodplain map or a more
detailed map of an area, if available. If such
maps are not available, the agency shall
make a determination of the location of the
floodplain based on the best available infor-
mation. The Water Resources Council shall
issue guidance on this Information not later
than October 1, 1977.

The intent of this subsection is that
agencies use the best available infor-
mation in determining whether a pro-
posed action will be located in a flood-
plain. HUD/FIA floodplain maps are
established as the minimum standards
for making this determination. Even if
no map data exists, the intent is that
the agency proposing the action per-
form or have performed a determina-
tion of whether a proposed action is
located in a floodplain. Guidance for
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this determination was published in
the FEDERAL REGISTER, (Vol. 42, No.
190, Friday, September 30, 1977) enti-
tled “Guidance for Floodplain Man-
agement.” (See Part II—Step 1.)

SECTION 2(a)2)

If an agency has determined to, or proposes
to, conduct, support, or allow an action to
be located in a floodplain, the agency shall
consider alternatives to avoid adverse ef-
fects and incompatible development in the
floodplains. If the head of the agency finds
that the only practicable alternative consis-
tent with the law and with the policy set
forth in this Order requires siting in a flood-
plain, the agency shall, prior to taking
action, (i) design or modify its action in

order to minimize potential harm fto or

within the floodplain, consistent with regu-
lations issued in accord with Section 2(d) of
this Order, and (ii) prepare and circulate a
notice containing an explanation of why the
action is proposed to be located in the flood-
plain.

The major issues here include: (1)
consideration of alternatives which
will avoid the floodplain, wherever
practicable, and alternatives which
will avoid adverse effects and incom-
patible development (development
which has adverse effects); (2) minimi-
zation of harm to or within the flood-
plain resulting from proposed actions;
and (3) circulation of a notice (‘“find-
ing”)—to the general public and af-
fected agencies that siting in the
floodplain is the only practicable alter-
native. The notice requirement intro-
duced in this subsection is part of a
larger concern for public notice and
review carrying through to Section 4.

This section does not provide a stan-
dard for minimizing harm because of
the great variety of actions and envi-
ronments subject to the requirement.
Instead, the Order expressly recog-
nizes that it is more appropriate for
agency procedures to spell this out for
specific programs and activities.

Two important points should be
noted about the standards to be em-
bodied in agency procedures. First,
while minimize means reduce to the
smallest amount or degree, there is an
implicit acceptance of practical limita-
tions. Agencies are required to use all
practicable means and measures to
minimize harm:. The Order does not
expect agencies to employ unworkable
means to meet this goal. Second,
agency procedures are intended to be
consistent with the standards in the
Flood Insurance Program of the Fed-
eral Insurance Administration (FIA).
For this reason, agencies are required
to consult with FIA before issuing
their procedures, and agencies with
control over Federal property are re-
quired to follow the standards in FIA's
regulations unless they are demonstra-
bly inappropriate.

(Avoidance is discussed in Part II—
Steps 3 and 4. Minimization is dis-
cussed in Part II—Step 5. Findings and
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public notice are discussed in Part II—
Steps 2 and 7.)

SECTION 2(a)(3)

For programs subject to the Office of Man-
agement and Budget Circular A-95, the
agency shall send the notice, not to exceed
three pages in length including a location
map, to the state and areawide A-95
clearinghouses for the geographic areas af-
fected. The notice shall include: (i) the rea-
sons why the action is proposed to be locat-
ed in a floodplain; (ii) a statement indicat-
ing whether the action conforms to applica-
ble state or local floodplain protection stan-
dards and (iii) a list of the alternatives con-
sidered. Agencies shall endeavor to allow a
brief comment period prior to taking any
action.

Items (i), (ii), and (iii) are the mini-
mum to be included in the notice.
(The notice requirements set out in
this subsection are discussed in Part
II—-Step 7.)

SECTION 2(a)(4)

Each agency shall also provide opportunity
for early public review of any plans or pro-
posals for actions in floodplains, in accor-
dance with Section 2(b) of Executive Order
No. 11514, as amended, including the devel-
opment of procedures to accomplish this ob-
jective for Federal actions whose impact is
not significant enough to require the prep-
aration of an environmental impact state-
ment under Section 102(2)C) of the Nation-
al Environmental Policy Act of 1969, as
amended.

This section requires public notice
much earlier than the finding require-
ment, including notice for actions
which do not require environmental
impact statements. (The notice re-
quirements set out in this subsection
are discussed in Part II—Step 2.)

SECTION 2(b)

Any requests for new authorizations or ap-
propriations transmitted to the Office of
Management and Budget shall indicate, if
an action to be proposed will be located in a
floodplain, whether the proposed action is
in accord with this Order.

This subsection complements the
public review element in the Order
(Subsections 2(a) (2), (3), and (4)). It
provides for Federal review and raises
the possibility that agency funds may
be withheld from proposed actions
which are not in accord with the
intent of the Order. “In accord with"”
means in compliance with the policy
and mandatory provisions (the letter
and spirit) of the Order.

SECTION 2(¢)

Each agency shall take floodplain manage-
ment into account when formulating or
evaluating any water and land use plans and
shall require land and water resources use
appropriate to the degree of hazard in-
volved. Agencies shall include adequate pro-
vision for the evaluation and consideration
of flood hazards in the regulations and op-
erating procedures for the licenses, permits,

loan or grants-in-aid programs that they ad-
minister. Agencies shall also encourage and
provide appropriate guidance to applicants
to evaluate the effects of their proposals in
floodplains prior to submitting applications
for Federal licenses, permits, loans or
grants.

Each agency shall take floodplain
management, as provided for in Sec-
tion 2(d), into account when: (1) for-
mulating its own water and land use
plans, and (2) evaluating the waler
and land use plans of others.

In the operation of a license, permit,
loan, or grant-in-aid program, each
agency must make adequate provision
for the evaluation and consideration
of flood hazards. These provisions
shall be included in agency’s regula-
tions and procedures. When the action
involves more than one Federal
agency, the “lead agency” will be re-
sponsible and will obtain input from
all agencies. In all cases, as a mini-
mum, the “practicablity” and “minimi-
zation” standards of Section 2(a) of
the Order apply. Therefore, as a pre-
condition for an agency’s approval of
an application for a license, permit,
loan, or grant-in-aid, the agency must
assure that the requirements of Sec-
tion 2(a) have been met. To the extent
that an agency deems the require-
ments of Section 2(a) not to constitute
adequate provision for evaluation and
consideration of the flood hazard, the
agency shall impose additional re-
quirements.

The flood hazard aspects and to the
degree they are quantifiable, the
floodplain value aspects should be ex-
pressed in terms of: (1) potential (or
residuals) for monetary loss; (2)
human safety, health, and welfare; (3)
shifting of costs or damage to others;
and (4) potential for affecting the nat-
ural and beneficial floodplain values.

Agencies shall encourage and pro-
vide approporiate guidance to appli-
cants to enable them to evaluate the
effects of their proposals in flood-
plains prior to submitting applications
for Federal licenses, permits, loans, or
grants. It is important that applicants
be made aware early in their planning
process of the floodplain management
parameters which the agency must
consider when reviewing the pro
action. In this way, applicants will not
go to the trouble of putting together
completed plans and submitting them
formally before being made aware of
the standards to which the agency i
subject in reviewing such plans. Agen-
cies are encouraged to refer applicants
to the agencies listed in Part II—Table
1 for guidance on floodplain manage-
ment matters.

SECTION 2(d)

As allowed by law, each agency shall Issue
or amend existing regulations and proce
dures within one year to comply with this
Order. These procedures shall incorporaté
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the Unified National Program for Flood-
plain Management of the Water Resources
Couneil, and shall explain the means that
and the agency will employ to pursue the
nonharazardous use of riverine, coastal and
other floodplains In connection with the ac-
tivities under its authority. To the extent
possible, existing processes, such as those of
the Council on Environmental Quality and
the Water Resources Council, shall be uti-
lized to fulfill the requirements of this
Order. Agencies shall prepare their proce-
dures In consultation with the Water Re-
sources Council, the Federal Insurance Ad-
ministration, and the Council on Environ-
mental Quality, and shall update such pro-
cedures as necessary.

Agency regulations and procedures
will systematically address each sec-
tion of the Order, and their proce-
dures will define the extent to which
responsibility for compliance is to be
delegated by the agency head.

Each agency is to reflect the concep-
tual framework of floodplain manage-
ment as set out in the Unified Nation-
al Program for Flood Plain Manage-
ment in its regulations and procedures
developed in response to provisions of
the Order. Floodplain management ac-
cording to the Unified National Pro-
gram has as its goals the ‘“‘wise use,
conservation, development, and utili-
zation of interrelated land and water
resources to serve objectives of eco-
nomic efficiency, environmental qual-
ity, and social well-being as consonant
with responsibilities * * *' This con-
cept requires that the floodplain be
viewed as having a role to play in the
future of its surroundings. Within it,
h}r;hcr adjustments in the way flood-
blain land is used or in the way floods
behave must be made in a manner
that is supportive of this future. From
the standpoint of this Order, the Fed-
eral posture in floodplain management
Would be one of overcoming the appar-
ént inertia in environmental value rec-
ognition when the appropriate flood-
plain role is being determined, as well
&S one of avoiding hazardous and un-
economic uses as part of this future
role. The term “uneconomic” also in-
cludes the concept of costs shifted by
floodpiain users to others, both direct-
Iy and indirectly.

In order to comply with the require-
ment that the means to be employed
to pursue nonhazardous use be identi-
fied, each agency will be required to
ﬂz%exs_the degree of hazard associated
With its program activities under a
%t;]s.s\ble range of flood conditions.
; €n the agency must state the specif-
¢ kinds of actions or adjustments that
would be' employed to comply with
this section,
ut’ﬁq the extent possible, agencies will
i d‘& existing processes established
ar’;‘d‘»‘r the, NEPA directives of CEQ
: WRC’s Principles and Standards
N addition to these guidelines.

4ch agency shall consult with
ton CEQ, and FIA in the prepara-
N of their regulations and proce-
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dures in response to the Order. This
consultation will, of course, include
any issue relevant to compliance with
the Order. WRC will be the point of
contact, and will arrange for consulta-
tion as needed with an interagency
panel including members from the
three agencies cited. Contact WRC
Policy Office, 202-254-6352, for ar-
rangements. Each agency's procedures
should identify those actions, if any,
which: (1) typically do not create ad-
verse effecis or incompatible develop-
ment, or (2) normally will not require
specific agency and public review
under the Order.

To ensure that the public will be in-
formed of agency procedures, the pro-
posed agency regulations and proce-
dures should be published in the Fep-
ERAL REGISTER within a minimum 30-
day review period provided, However,
each agency must consult with CEQ,
WRC and FIA prior to making proce-
dures available for public review or
prior to publishing them in the FEDER-
AL REGISTER.

Agency regulations or procedures
should include relevant material in
the following areas: (1) mechanical re-
quirements that an agency will use to
meet the procedural requirements of
the Executive Order, such as timing,
routing of documents, preparation and
circulation of findings and notices, and
specific links between the Order and
other planning decision-making pro-
cesses and requirements (e.g., budget
process, NEPA, P&S,A-95); (2) sub-
stantive requirements, such as the
standards for determining which alter-
natives are practicable, and the crite-
ria and methods for minimizing harm
(using FIA regulations as a guide
wherever applicable): (3) policy direc-
tion, such as incorporation by refer-
ence of the Executive Order, Unified
Program, NEPA, and other relevant
requirements; general policies on the
agency’'s approach to implementing
the Order; program-specific policies;
and commitments to research monitor-
ing and evaluation; and (4) other infor-
mation, such as appendices identifying
the agency contacts in Washington
and in the field who are principally re-
sponsible for implementing the Order,
cross-references to other relevant
agency procedures and manuals, and
other material that will assist agencies
and the public to understand just
what the agency is doing to comply
with the Order.

SECTION 3

In addition to the requirements of Section
2) agencies with responsibilities for Federal
real property and facilities shall take the
following measures:

The requirements of this section of
the Order are supplemental to those
of Sections 1 and 2, and must be met
by agencies having responsibilities for
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Federal real property, structures and
facilities.

SECTION 3(a)

The regulations and procedures established
under Section 2(d) of this Order shall, at a
minimum, require the construction of Fed-
eral structures and facilities to be in accor-
dance with the standards and criteria and to
be consistent with the intent of those pro-
mulgated under the National Flood Insur-
ance Program. They shall deviate only to
the extent that the standards of the Flood
Insurance Program are demonstrably inap-
propriate for a given type of structure or fa-
cility.

There are three key concepts ex-
pressed in this subsection: (1) the rela-
tionship of the NFIP requirements to
the Order's minimization requirement;
(2) the scope and nature of the NFIP
requirements; and (3) situations where
the NFIP requirements are not appli-
cable to the agency actions.

The intent of this subsection is two-
fold; first, to assure that the Federal
government will require itself no less
than it requires of non-Federal enti-
ties for the protection of property
from flood hazards, and second, to
assure that the NFIP is not under-
mined by the actions of the Federal
agencies. Both the positioning of the
reference to the NFIP requirements
following the avoidance and minimiza-
tion responsibilities set out in Section
2, as well as the emphasis on the NFIP
as the minimum, is most significant in
that it recognizes the precedence of
the requirements of Section 2 and
limited scope of the NFIP require-
ments. Of the three areas of concern
which the Order addresses (minimiza-
tion of harm to lives, property and
floodplain values), the NFIP require-
ments are primarily directed towards
the protection of property. Thus, an
agency’s application of the NFIP re-
quirements to proposed actions does
not comprise full compliance with the
minimization responsibilities of the
Order.

The standards and criteria of the
NFIP are directed towards the protee-
tion of structures and facilities from
the flood hazard and the protection of
existing development from the effects
of new development. Under the NFIP,
residential structures (including base-
ments) are required to be elevated to
or above the base flood level. Nonresi-
dential structures may be elevated as
described above, or floodproofed wa-
tertight to or above the base flood
level. For the protection of exisfing
development, the NFIP standards and
criteria rely on a regulatory floodway
(see Glossary).

Under the NFIP, actions involving
the placement of facilities are subject
to the requirements that the cumula-
tive effect of the proposed action,
when combined with all existing and
anticipated development, will not in-
crease the water surface elevation of
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the base flood more than one foot at
any point within the community wher-
ein the action is proposed. It should be
noted that the NFIP's one foot stage
rise standard is a minimum standard,
and more restrictive stage rise stan-
dards that are in effect in States and
local communities take precedence
over the NFIP standard as set out in
Section 1910.1(d) of the NFIP regula-
tions.

This subsection allows deviation
from the NFIP reqguirements only to
the extent that its standards and crite-
ria are ‘““demonstrably inappropriate”
for a given type of structure or facili-
ty. Where this can be demonstrated,
the proposed structure or facility must
satisfy the requirements of Section 2,
and must not endanger existing devel-
opment, encourage development
which would result in harm to or
within the floodplain, or itself be vul-
nerable to flood damage.

SECTION 3(b)

If, after compliance with the requirements
of this Order, new construction of struc-
tures or facilities are to be located in a
floodplain, accepted floodproofing and
other flood protection measures shall be ap-
plied to new construction or rehabilitation.
To achieve flood protection, agencies shall,
wherever practicable, elevate structures
above the base flood level rather than fill-
ing in land,

The key concepts in this subsection
are: (1) requirements for new construc-
tion and existing structures; (2) ac-
cepted floodproofing measures and
other flood protection measures;, and
(3) the requirement to achieve flood
protection for structures, wherever
practicable, without the use of fill.

For the purposes of the Order, the
term “new construction” includes con-
struction associated with: (1) new
structures and facilities; (2) the recon-
struction of existing structures and fa-
cilities following damage caused by
fire, flood or other hazard; and (3) the
improvement of existing structures
and facilities by rehabilitation, repair,
alteration or addition. The application
of the Order's requirements to exist-
ing structures is emphasized in this
section.

Floodplain management approaches
have in the past set varying thresholds
for what constitutes a major improve-
ment, In.most cases a market value
threshold has been relied on which
varies from 50 percent to 80 percent of
the pre-improvement value of the
structure or facility (see, for instance,
the NFIP definition of substantial im-
provement (24 CFR 1909.1). In the
case of major improvements, agencies
are offered an opportunity to compen-
sate for previous siting and design de-
cisions which did not reflect the intent
of the Order. In meeting the responsi-
bility to apply the Order's require-
ment to existing structures, the agen-
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cies shall consider whether the pro-
posed action would: (1) result in an in-
crease in the useful life of the struc-
ture or facility in question; (2) main-
tain the investment at risk and the ex-
posure of lives to the flood hazard; or
(3) eliminate an opportunity to restore
the natural and beneficial floodplain
values.

Accepted floodproofing measures for
structures are defined under the NFIP
regulations and are set out in the dis-
cussion under Subsection 3(a), above.
The Order further limits what consti-
tutes accepted floodproofing for struc-
tures through additional language in
this subsection which requires that,
wherever practicable, all structures
shall be elevated using open works,
e.g., columns, walls, piles, piers, etc.,
rather than fill (see Appendix B). Ac-
cepted floodproofing measures for fa-
cilities vary considerably, since the
scope of the term facility, as defined
in the Glossary, is extremely broad.
Floodproofing measures for certain
types of facilities, e.g., sewer intercep-
tor lines and other types of piping,
and bridges and roads have been devel-
oped, and are familiar to agencies
having responsibilities in those areas.
Other flood protection measures in-
cluding warning and evacuation plans,
etc. are discussed in the Unified Na-
tional Program for Flood Plain Man-
agement.

SECTION 3(c)

If property used by the general public has
suffered flood damage or Is located in an
identified flood hazard area, the responsible
agency shall provide on structures, and
other places where appropriate, conspicuous
delineation of past and probable flood
height in order to enhance public awareness
of and knowledge about flood hazards.

The conspicious delineation of past
and probable flood heights is required
on property which has been or could
be subjected to flooding and is used by
the general public. This delineation re-
sponsibility applies to all types of
property (land, structures and facili-
ties). Agencies must identify in their
regulations and procedures the areas
where this requirement will be most
effective in minimizing the adverse im-
pacts of floods, especially on human
safety. The 100-year flood level and
the flood of record should be shown
where available. The 500-year flood
should also be shown where appropri-
ate.

SECTION 3(d)

When property in floodplains is proposed
for lease, easement, right-of-way, or disposal
to non-Federal public or private parties, the
Federal agency shall (1) reference in the
conveyance those uses that are restricted
under identified Federal, State, or local
floodplain regulations; and (2) attach other
appropriate restrictions to the uses of prop-
erties by the grantee or purchaser and any
successors, except where prohibited by law;

or (3) withhold such properties from con-
veyance.

Three requirements are set out for
agencies which dispose of Federal
properties (land, structures or facili-
ties) in the base floodplain. Of these
three, the agencies must meet both re-
quirements 3(d)(1) and 3(dX2), or they
must meet Section 3(d)(3). That is, if
both 3(d) (1) and (2) cannot be satis-
fied, or if the agency does not choose
to implement both, then the property
must be withheld from conveyance

Under Section 3(d)(1), the agencies’
regulations or procedures must pro-
vide for the identification of those
uses that are restricted, and how they
are restricted under state and local
floodplain regulations. Such restric-
tions are generally set out in state
shoreline or coastal management plans
or regulations, local plans and building
codes, zoning and subdivision ordin-
ances. If no such restrictions exist, the
agency must note this when it imple-
ments the finding and public notice
procedures (see Part II—Step 7). Then
it still must satisfy either 3(d)(2) or
3(d)(3).

Under Section 3(d)2), the agencies
are required to provide appropriate re-
strictions to the uses of properties by
the grantee or purchaser and any suc-
cessors, which would augment those
restrictions referred to in (dX1),
above, or if none, adequately stand on
their own. For the purpose of this
Order, the term ‘“appropriate’” as it
refers to restrictions, means restric-
tions equal in scope and strictness to
those of this Order. Since the proper-
ty in question is located in the flood-
plain, then the agency must assure
through these restrictions that harm
to lives and property and to floodplain
values is identified, and such harm is
minimized and floodplain values are
restored and preserved. Section 3(d)(2)
recognizes that these additional re-
strictions need not be applied o the
conveyance where prohibited by law.

Section 3(d)(3) requires that where
an agency cannot or does not choose
to meet the requirements of either
3(d) (1) or (2), or both, it is pro}ntzxted
from making the conveyance. Lﬂ":en
where the option is open to meet 3(d)
(1) or (2), withholding the conveyance
may be the most appropriate approach
to meeting the Order's intent. Where,
for instance, the existing use is not
compatible with the intent of the
Order, or the area in question is not
subject to meaningful floodplain man-
agement requirements, withholding
the land or facility from conveyance
may be required.

This section makes it clear that each
agency now has a mandate L0 ('Ondli
tion or withhold the conveyance 0!
Federal property, unless a specific 1%
expressly prohibits such activity.

SECTION 4

In addition to any responsibilities u'_ndl:;
this Order and Sections 202 and 205 of !
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Flood Disaster Protection Act of 1973, as
amended (42 U,S.C. 4106 and 4128), agencies
which guarantee, approve, regulate, or
insure any financial transaction which is re-
lated to an area located in a floodplain
shall, prior to completing action on such
transaction, inform any private parties par-
ticipating in the transaction of the hazards
of locating structures in the floodplain.

This section applies to the Federal
Housing Administration, the Veterans
Administration, and the six agencies
enumerated in the Flood Disaster Pro-
tection Act of 1973: the Board of Gov-
ernors of the Federal Reserve System,
the Federal Deposit Insurance Corpo-
ration, the Comptroller of the Curren-
¢y, the Federal Home Loan Bank
Board, the Federal Savings and Loan
Insurance. Corporation, and the Na-
tional Credit Union Administration (to
the extent that an Executive Order
may be binding on them). Other agen-
cles that have responsibilities similar
to those desecribed in this section are
also subject to its requirements. The
notice requirements of this section are
in addition to the other responsibil-
ities of these agencies under the Order
and under Sections 202 and 205 of the
Flood Disaster Protection Act of 1973,
as amended (42 U.S.C, 4106 and 4128).

This section covers any financial
transaction guaranteed, approved, reg-
ulated or insured by a Federal agency
which is and which pertains to an area
located in a floodplain. If an agency
does not operate on an individual
transaction basis with private parties,
but rather guarantees, approves, regu-
lates or insures the institutions con-
ducting such transactions, then it is
the agency's responsibility to require
that the institution provide the requi-
site notice.

The private parties must be in-
form:‘-f,i of the hazards of locating in
the base floodplain. Such notice
should be given in a way which: (1) ex-
plains the chances of being flooded in
language readily understandable to
the private party; (2) indicates if the
property is in a floodway or coastal
high hazard area; (3) indicates if there
Is & flood insurance purchase require-
ment; and (4) indicates if the transac-
tion involves the sale of unimproved
real estate, that the property may be
subject to floodplain management reg-
Uations which dictate the manner,

and in some cases the location of new
construction.

SECTION 5

32"’ head of each agency shall submit a
me.‘ o the Council on Environmental
or:“‘Jl_"v.\' and to the Water Resources Council
thet une 30, 1978, regarding the status of

rdr brocedures and the impact of this
aft €' on the agency's operations. There-

€T, the Water Resources Council shall pe-

rodically evaluate
3 ency procedures and
thelr effectiveness, AT e

Otzgencies may be called on to furnish
umentation covering revisions or
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special applications of procedures in
years subsequent to 1978. WRC will in-
volve interested and affected agencies
in the review.

SECTION 6

As used in this Order:

(a) The term “agency” shall have the
same meaning as the term “Executive
agency” in Section 105 of Title 5 of the
United States Code and shall include the
military departments; the directives con-
tained in this Order, however, are meant to
apply only to those agencies which perform
the activities described in Section 1 which
are located in or affecting floodplains.

(b) The term “base flood" shall mean that.

flood which has a one percent or greater
chance of occurrence in any given year,

(e) The term "floodplain" shall mean the
lowland and relatively flat areas adjoining
inland and coastal waters including flood-
prone areas of offshore islands, including at
& minimum, that area subject to 2 one per-
cent or greater chance of flooding in any
given year,

The terms “agency.” “base flood,”
and ‘“‘floodplain” are defined in the
Glossary. The 100-year floodplain is
used as the base or minimum flood-
plain for these guidelines.

SECTION 7

Executive Order No., 11296 of August 10,
1866, Is hereby revoked. All actions, proce-
dures, and issuances taken under that Order
and still in effect shall remain in effect
untll modified by appropriate authority
under the terms of this Order.

The previous Executive Order 11296
is revoked, but agencies are allowed to
operate under existing procedures
until they can be revised to reflect this
Order. At the latest, this revision must
be accomplished by May 24, 1878.

SECTION 8

Nothing in this Order shall apply to assis-
tance provided for emergency work essential
to save lives and protect property and public
health and safety, performed pursuant to
Sections 305 and 306 of the Disaster Relief
Act of 1974 (88 Stat. 148, 42 U.S.C. 5145 and
5148).

Although Section 8 exempts flood-
related and other emergency activities
“essential to save lives and protect
property and public health and
safety” from the provisions of the
Order, (e.g., the requirement to pre-
pare and circulate notice of proposed
activity), it doesn't exempt them from
the spirit of the Order expressed in
Section 1. Activities under portions of
legislatively directed emergency pro-
grams, (e.g., under P.L. 84-99), cover-
ing the same kinds of situations as
those sections specifically cited in the
Order, are clearly within the meaning
and intent of Section 8, and therefore
are subject to the same interpretation.
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SECTION 9

To the extent the provisions of Section 2(a)
of this Order are applicable to projects cov-
ered by Section 104(h) of the Housing and
Community Development Act of 1974, as
amended (88 Stat. 640, 42 U.S.C. 5304(h)),
the responsibilities under those provisions
may be assumed by the appropriate appli-
cant, if the applicant has also assumed, with
respect to such projects, all of the responsi-
bilities for environmental review, decision-
making, and action pursuant to the Nation-
al Environmental Policy Act of 1969, as
amended.

This section allows units of general
purpose, local government which may
assume the status of Federal agencies
for purposes of NEPA compliance
under the HUD Community Develop-
ment Block Grant (CDBG) Program
to assume the responsibility for carry-
ing out the provisions of Section 2(a)
of this Order for specific projects
under CDBG as part of their overall
NEPA responsibilities. Thus, the pro-
visions of Section 2(a) of this Order
will be carried out in conjunction with
NEPA compliance, and one responsi-
bility may not be assumed without the
other also being assumed by a grantee.
Compliance with Section 2(a) of the
Order will be completed prior to the
grantee's certification of compliance
with NEPA.

PART II—DECISION-MAKING PROCESS

This part of the guidelines is struc-
tured in eight steps to reflect the deci-
slon-making process (Figure 1) re-
quired in Secltion 2(a) of the Order.
The eight steps are summarized below,

1. The first step of the decision pro-
cess is to determine if a proposed
agency action is located in the base*
floodplain. (As reflected in Figure 2,
the base* floodplain is the 100-year
floodplain, Also, the term 500-year
floodplain should be substituted for
base* floodplain for critical actions-see
Step 1.C.) This discussion identifies
various types of floodplains and their
boundaries. If the proposed action is
not in the base* floodplain, proceed to
Step 4.

2. The agency must make public its
intent to locate a proposed action in
the base* floodplain. This notice must
provide a description of the proposed
action with ample lead time for mean-
ingful input from the public.

3. If the action is In the base* flood-
plain, the third step is to identify and
valuate the practicable alternatives to
locating in the base* floodplain. This
determination requires the agency to
consider whether the base® floodplain
can be avolded either through alterna-
tive siting; through alternate actions
which would perform the intended
function but would minimize harm to
or within the floodplain; or by taking
no action.

4. For the proposed alternative, the
agency must identify if the action has
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impacts in the base® floodplain or di-
rectly or indirectly supports floodplain
development that has additional im-
pacts. If the proposed action is outside
the base® floodplain and has no identi-
fiable impacts or support, the action
can be implemented, Step 8.

5. If the proposed action has identifi-
able impacts or support, these effects
must be minimized. Further, natural
and beneficial floodplain values must
be restored and preserved.

8. The proposed alternative can now
be reevaluated taking into account the
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identified impacts, the steps necessary
to minimize these impacts and oppor-
tunities to restore and preserve flood-
plain values.

In the base* floodplain’ If this reeva-
luation shows that the propoed action
is no longer feasible, consider limiting
the action to make a non-floodplain
site practicable or taking no action.

Outside the base* floodplain: If the
action has impacts or support, consid-
er modifying or relocating the action
to eliminate or reduce these effects or
taking no action.

7. If the agency head finds that the
only practicable alternative is locating
in the base* floodplain, public notice
of the reasons must be given for this
finding (including the alternatives
considered).

8. After a reasonable period to allow
for public response, the proposed
action can be implemented.

Note that depending on the situa-
tion, this process may be carried out
with fewer steps if all of the objectives
of the decision-making process can be
achieved.

DECISION-MAKING PROCESS FOR E.O. 11988

STEPS

FIGURE |

—1.  [ESJé——11IS IN THE BASE* FLOODPLAIN

DETERMINE IF PROPOSED ACTION

2. [EARLY PUBLIC REVIEW]

—TﬁfN%I?? % EVALUATE ALTERNATIVES |

»

DOES THE ACTION HAVE
IMPACTS IN THE BASE*
FLOODPLAIN

3. | TO LOCATING IN THE BASE* FLOODPLAIN NO ACTION
[[IN THE BASE* NOT IN BASE*
FLOODPLAIN FLOODPLAIN
Y
4. [IDENTIFY IMPACTS OF PROPOSED ACTION
YES

5. [MINIMIZE, RESTORE AND PRESERVE |

6. [ REE

ALUATE ALTERNATIVES

NO ACTION

|
IN THE BASE*
FLOODPLAIN

|
DOES THE ACTION ,
INDIRECTLY SUPPORT |
FLOODPLAIN DEVELOPMENT |

o]

T
[LIMIT ACTION - RETURN T0 STEP 3] Y

7. [FINDINGS AND PUBLIC EXPLANATION]

8‘

»{ TMPLEMENT ACTION |«¢

* FOR CRITICAL ACTIONS SUBSTITUTE "500 YEAR" FOR “BASE".
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STEP 1—DETERMINE IF A PROPOSED
ACTION IS IN THE BASE FLOOD-
PLAIN

The first step in complying with the

Order is to determine whether or not a

proposed action is located in the base

floodplain. This procedure was pub-
lished in the FEpErRAL REGISTER (Vol

42, No. 190, Friday, September 30,

1977). The following discussion in-

cludes types of floodplains (1.A.),

limits of flooding (1.B.) and critical

action (1.C.)

1.A. Types of Floodplain
The general types of land area
where flood hazards are encountered

NOTICES

are riverine floodplains and coastal
floodplains. The term floodplain is not
limited only to areas surrounding
large bodies of water such as coastal
areas and the shores of large rivers. In
this document, the term floodplain
refers to any land area susceptible to
being inundated from any source of
flooding including those which can be
flooded from small and often dry wa-
tercourses. Small watercourses can
become sources of major flood damage
when their watersheds experience
rapid runoff from intense rain or melt-
ing snow. At some locations the flood
hazard results from several sources.

6039

Aggravating factors contribute to
the flood hazard in many riverine,
coastal, and sheet flow areas. This is
particularly true in riverine situations
where high velocity flow causes flood-
related erosion. In other areas where
sheet flow has high velocity, sheet
flow erosion may occur. Unusually
high waves and tides are the most fre-
quent agents of coastal erosion. Ice
also contributes to structural damages.
Land subsidence may occur with ex-
tensive withdrawals of ground water
or other substances producing a rela-
tive increase in flood levels.
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1.A.1. RIVERINE FLOODPLAINS

Riverine floodplains are valley areas
adjacent to any size stream or river
which can be covered by floodwaters
(Figure 2). Flooding in these areas re-
sults from excessive rainfall, snow-
melt, or a combination thereof. If
runoff is increased to the point that
the carrying capacity of the channel is
exceeded, flooding occurs. Flooding
also occurs when the capacity of the
stream channel is reduced by natural
obstructions (ice or debris dams, sedi-
ment, and vegetation) and man-placed
obstruction (structures and facilities).
Some areas flood either from tribu-
tary stream overflow, backwater from
a major stream, or from both simulta-
neously.

1,A.2. COASTAL FLOODPLAINS

Coastal floodplains border lakes, es-
tuaries, oceang, or similar bodies of
standing water (Figure 2). Flooding in
these areas is due to landward flows
caused by unusually high tides, waves
from high winds, storm surges, tsuna-
mis (large waves in the sea associated
with very strong earthquakes or other
impulsive disturbances), or by a combi-
nation of these causes.

1.A.3. SPECIAL FLOODPLAIN AREAS

Special floodplain areas encompass
sheet flow or shallow flooding areas,
wetlands, and sinkholes. Sheet flow
occurs where a clearly defined channel
is absent and where the path of flood-
ing is unpredictable and indetermi-
nate. In some cases, high velocity flow
may occur with.sheet flow, as it does
commonly on debris cone floodplains
(alluvial fans). These cones build up
from eroded geological debris that is
carried by mountain streams and de-
posited when the stream encounters
an abrupt decrease in slope. Other
flood problems are caused when devel-
opment occurs in areas drained by
sinkholes which often become
plugged.

1.B. Limits of Flooding

For purposes of the Order, all
agency heads will be concerned at a
minimum with the floodplain area
which would be inundated by a flood
having a one percent chance of occur-
ring in any year—the so-called “100-
year or base flood”—because they
must support any decision to conduct,
support, or allow an action (i.e., “struc-

NOTICES

ture”, “facility” or “activity”) to be lo-
cated within this area. The pictorial
glossary (Figure 2) depicts and defines
the 100-year or base floodplain and
other portions of floodplains. The base
floodplain is delineated by Zone A on
the examples of flood insurance maps
shown in Figures 3 and 4.

Within the base floodplain, extreme
hazard is associated with those por-
tions of riverine and coastal flood-
plains nearest to flood sources, where
depths and velocities of flood waters
are greatest: These areas are usually
referred to as a “floodway’ and “‘coast-
al high hazard area’”, and with few ex-
ceptions, are locations to be avoided.
These are the floodplain areas where
flooding is not only most frequent and
damaging, but where natural and
beneficial values of the land and water
interface are at their maximum.

In addition, agency heads should
consider the implications of the occur-
rence of a flood larger than the base
flood on the economics and safety of a
proposed floodplain action. If a pro-
posed action would be especially dan-
gerous when exposed to larger floods,
consideration must be given to the
larger floodplain area. (See Step 1.C.
“Critical Actions”.) Herein, such
larger floodplains are identified as
those of a flood with a 0.2 percent
chance of occurring in any year—the
so-called ‘“500-year flood”—shown as
Zone B on the Flood Insurance Rate
Maps issued by the Federal Insurance
Administration. Larger floods are also
used to delineate floodplains in flood
hazard studies by other agencies. (Ex-
amples are the Standard Project Flood
(SPF) used in the U.S. Army Corps of
Engineers’ studies, and the Maximum
Probable Flood (MPF') used in Tennes-
see Valley Authority (TVA) studies
which are computed from basin runoff
potentials rather than through statis-
tical analyses of flow frequencies.) In
summary, the key question is: How
does the agency decision-maker ascer-
tain if his decision involves a flood-
plain location, particularly a site
within the floodplain of the one per-
cent chance flood?

1.B.1. PROCEDURES FOR DETERMINING A
FLOODPLAIN LOCATION

The Order states that “this determi-
nation shall be made according to a
Department of Housing and Urban
Development (HUD) floodplain map
or a more detailed map of an area, if

available,” Two cautions are suggested
in using flood insurance maps: (1) they
generally do not delineate portions of
the floodplain less than 200 feet wide
where headwater flooding may be a
concern, and (2) possible adverse con-
sequences from future urbanization
are difficult to infer from the maps,
Thus, technical assistance may be de-
sirable for interpreting flood insur-
ance maps. In addition, decision-
makers seeking flood insurance maps
may find them unavailable for areas
of extensive public land holdings.

The following is a guide for obtain-
ing the floodplain information needed
to make a determination.

Areas of Predominantly Private
Land Ownership: If a decision involves
a publicly or privately owned site
within an area of predominantly pri-
vate ownership, a map showing the
flood hazard areas will usually be
available from the National Flood In-
surance Program administered by the
Federal Insurance Administration
(FIA), HUD. Detailed maps showing
the elevations and boundaries of the
“100-year” (Zones A and V) and “500-
year” (Zone B) floodplains are known
as “Flood Insurance Rate Maps”
(FIRM). A sample is shown as Figure
3. Such maps have been published by
the FIA for over 1,300 communities
and maps for more communities con-
tinue to be published for FIA's pro-
gram to provide maps of all flood
prone areas by 1983. Many of the com-
munities which have a FIRM also
have a Flood Insurance Study Report
(FIS) containing detailed flood infor-
mation. Some 13,000 less detailed maps
showing the approximate areas of the
base (Zone A) floodplain are available
for most of the remaining communi-
ties. These are called “Flood Hazard
Boundary Maps” (FHBM). A sample is
shown as Figure 4. Similar informa-
tion, some very detailed, is also avagl-
able from the agencies described in
Appendix A. The search for flood
hazard information should follow the
sequence below.

® The detailed map (FIRM) or the
Flood insurance Study (FIS) report
should be consulted first. Informa-
tion on how to request single maps,
FIS reports, and how to be placed on
the FIA mailing list to receive new
or revised FIRM’s, FHBM's, and FIS
reports is detailed in Appendix A.
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¢ If a detailed map (FIRM) is not
available—obtain an approximate
boundary map (FHBM) from the
same source as in the preceding step.
If the proposed site is at or near the
“100-year” boundary, if data on
flood elevations are needed, or if the
map does not delineate the flood
hazard boundaries in the vicinity of
the proposed site—seek detailed in-
formation and assistance from the
agencies listed in Table 1. (There are
additional agencies with professional
competence not listed in Table 1
which can perform their own flood-
plain studies when needed.)

¢ I an approximate boundary map
(FHBM) is not available or if the
map does not delineate the flood
hazard boundaries in the vicinity of
the proposed site—seek detailed in-
formation and assistance from the
agencies listed in Table 1.

® If the agencies listed do not have or
know of detailed information and
are unable to assist in determining
whether or not the proposed site is
in the base floodplain—seek the ser-
vices of a licensed consulting engi-
neer experienced in this type of
work. The quality of information ob-
tained from the consulting engineer

NOTICES

must be comparable to that required
of flood insurance study contractors
for the FIA. A list of experienced
consulting engineers from which a
selection can be made may be pro-
vided by the agencies in Table 1.

Areas of Predominantly Federal and
State Land Holdings: If a decision in-
volves an area or location within ex-
tensive Federal or State holdings, it is
unlikely that FIS reports and FIRM
or FHBM maps would be available. In
this event, information should be
sought from the land administering
agency before information and/or as-
sistance is sought from the agencies
listed in Table 1. if none of these agen-
cies has information or can provide as-
sistance, the services of an experi-
enced consulting engineer should be
sought as described above,

Actions located out of the base
floodplain as shown on either the
FIRM or FHBM would meet the mini-
mum requirements and no further
action is required for compliance with
the Order, unless the action impacts
the base floodplain (Step 4), indirectly
supports floodplain development (Step
4.A)), or is a critical action (Step 3.C.).

TasLE 1.—Sources of floodplain information and technical assistance services for
determining whether a location is in a floodplain

Agency*

Floodplain maps

d files
i Technical

assistance services

Riverine Coastal

sent of Agriculture: Soll Conservation Ser-

tment of the Army: Corps of ENgINeers ...
Department of Commerce: National Oceanic and
Almospheric Administration

Department of Housing and Urban Development:
Federal Housing Administration

Foderal Insurance Administration ...
Depgm ment of the Interior:
Geological Survey
Bureau of Land Ma it
Bureau of Rec) tion
Tennessce Valley Authority.
Delaware River Basin' C Ission
Susquehanna River Basin CoOmIMIBSION. ...usseomniasres

States .

Varies from State to State.

*See app, A for detailed description.

1.8.3. PROCEDURES IF SITE IS IN THE BASE
FLOODPLAIN

If the location is within Zones A or
V as shown on a FIRM, or in Zone A
on & FHBM, as verified by other de-
talled information, alternative sites
Outside of these zones and alternative
EClions are to be identified and evalu-
atec} (Step 3.) in an initial attempt to
&void the floodplain,

1.C. Critical Actions
A8 indicated previously, the mini-

mum floodplain of concern for certain
critical actions is the area subject to
inundation from a flood having a 0.2
percent chance of occurring in any
given year (500-year floodplain). This
floodplain includes both Zones A and
B as shown on FIRM’s. Critical actions
are those for which even a slight
change of flooding would be too great.
Some key questions in this regard are:

e If flooded, would the proposed
action create an added dimension to
the disaster as could be the case for
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liguefied natural gas terminals and
facilities producing and storing
highly volatile, toxic, or water-reac-
tive materials?

@ Given the flood warning lead-time
available, would the occupants of
buildings such as hospitals, schools,
and nursing homes be insufficiently
mobile to avoid loss of life and
injury?

® Would essential and irreplaceable
records, utilities, and/or emergency
services be lost or become inoper-
ative if flooded?

If the answer to questions such as
these is “yes”, an alternative location
must be sought completely outside the
larger floodplain. Agencies listed in
Table 1 may be in a position to provide
information and assistance in evalua-
tion of proposed locations for critical
actions. If neither the base floodplain
nor larger floodplain for certain criti-
cal actions can be avoided, the next re-
sponsibility (Step 2) is to provide an
opporfunity for public review and
comment on the proposed floodplain
location.

STEP 2—EARLY PUBLIC REVIEW

Early public review is one of several
requirements of the Order directed at
the objective of public involvement. It
should be considered in the context of
the whole public involvement process.

The objective of public involvement
is to provide sufficient information
early enough in the process of making
decisions affecting floodplains so that
the public can have impact on the de-
cision outcome. The order includes re-
quirements that the public be pro-
vided adequate information, opportu-
nity for review and comment, and an
accounting for the rationale for pro-
posed actions affecting floodplains.
These requirement are stated in Sec-
tion 2 of the order, which:

® requires agencies to provide oppor-
tunity for early public review of any
plans or proposals for actions in
floodplains;

® requires agencies subject to the
OMB A-95 Budget Circular to pro-
vide notice explaining a proposed
action;

@ requires preparation and circulation
of a notice of findings and explana-
tion prior to taking an action.

An overview of these sections sug-
gests that agency procedures should
provide an integrated procedure for in-
volvement of the public in the flood-
plain management decision-making
process. Thus, to insure that adequate
information and opportunities are pro-
vided for the public to effectively par-
ticipate in floodplain decisions, and to
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meet the requirements of the Order,
the following elements should be in-
corporated in agency public envolve-
ment procedures:

® A description of the overall audi-
ence, including specific segments to
whom public notice information will
be targeted (e.g., floodplain resi-
dents, elected officials, basin resi-
dents, interest groups, other agen-
cies, etc.). The responsibility is to
reach as broad an audience as possi-
ble.

® A description of the vehicles or
public information mechanism
which will be utilized to reach the
target audience (e.g., public hear-
ings, newsletters, workshops, adviso-
ry groups, etc.). The responsibility is
to provide continuous interaction
and involvement opportunities for
the public during the floodplain de-
cision-making process.

® A description of the purpose for
which various public notice actions
will be undertaken and assurance
that public input will be integrated
into the decision-making process
(e.g., specific efforts to provide one-
way information dissemination, two-
way public communication or inter-
action, etc.). The responsibility is to
provide information which promotes
the fullest understanding of the pro-
posed plan or action.

® A statement explaining the timing
of public notice actions to promote
public understanding and provide
opportunities for the public to affect
a proposed action or plan before al-
ternative actions have been pre-
cluded.

It is recognized that the public in-
volvement process must be tailored to
specific program types (permits, direct
and federally assisted projects, etc.)
and will vary. Nevertheless, agency
procedures must be compatible with
Section 2(b) of Executive Order 11514
(Appendix E), and must also apply to
actions which do not require prepara-
tion of an EIS under Section 102(2)(C)
of NEPA.

If there is a reasonable likelihood
that a plan or proposed action or its
alternatives will impact a floodplain,
then it should be announced as early
as that is known, and not delayed until
much more detailed information is de-
veloped.

It is recognized that variations in
program types will determine the ear-
liest time in the floodplain decision-
making process when the public can
be notified. For example, in the case
of a private developer applying for a
permit to construct a housing complex
with floodplain impact, the earliest
public notice may not come until a
point very late in the decision-making
process. At that point, the only op-
tions may be no project, or the project

NOTICES

as designed and proposed. In another
example, a major facility such as a
proposed regional wastewater treat-
ment facility requires considerable ex-
penditure for site evaluation, engineer-
ing and design. Public notice must pre-
cede major site identification and
analysis so the public can have an
input early in the decision-making pro-
cess of preliminary site screening and
selection. If not, public choice options
may be foreclosed, or decisions will not
be based on similarly detailed informa-
tion bases.

Early public notice is the first in a
series of public information and in-
volvement activities. This would logi-
cally be followed by continuing public
communication at Step 4, in identify-
ing impacts, Step 6, reevaluating alter-
natives through the environmental
review process, and at Step 7, in the is-
suance of findings and explanation of
why the proposed plan or action must
impact the floodplain.

STEP 3—IDENTIFY AND EVALUATE
PRACTICABLE ALTERNATIVES TO
LOCATING IN THE BASE FLOOD-
PLAIN

Having determined that a proposed
action is located in the base flood-
plain, the agency is required by the
Order to identify and evaluate practi-
cable alternatives to locating in the
base floodplain. Alternatives to be
evaluated include: (1) carrying out the
proposed action at a location outside
the base floodplain (alternative sites);
(2) other means which accomplish the
same purpose as the proposed action
(alternative actions); and (3) no action.

3.A. Alternative Sites

Alternative sites must be identified
and the practicability of such’ sites
evaluated. If a a practicable site exists
outside the base floodplain, the pro-
posed action must not be located in
the base floodplain. Whenever a flood-
plain site is the only practicable alter-
native, the agency analysis leading to
this conclusion should be fully docu-
mented. In determining the practica-
bility of a non-floodplain site, the gen-
eral concepts of site feasibility apply.
At a minimum, site practicability shall
be addressed in the light of the follow-
ing:

@ natural (topography, habitat, haz-
ards, etc.);

@ social (aesthetics, historic and cul-
tural values, land use patterns, etc.);

® economic (cost of space, construc-
tion, services, relocation); and

@ legal (deeds, leases, etc.).

3.B Alternative Actions

Alternative actions must be consid-
ered before a decision is made to carry
out an action in the base floodplain.
These are actions which substitute for

the proposed action in that they com-
prise new solutions or approaches
which serve the same function or pur-
pose as that proposed, but which have
less potential for harm. For exampie,
where an agency has proposed L(he
construction of a document storage fa-
cility within the flood-plain to handle
expanding record keeping needs, Lhe
alternative of microfilming the docu-
ments could allay the need for a new
structure. Similarly, rather than pro-
viding expanded waste treatment ca-
pacity for an area by constructing a
new or larger facility in the floodplain,
the alternative of using surplus capac-
ity in a neighboring locale could serve
the need for a new or expanded facili
ty.

3.C No Action

No action is also an alternative, and
assessment of this course is required
The alternative of no action probably
can not be fully evaluated until a de-
termination has been made in Step 4
of the harm to or within the flood-
plain resulting from the proposed
action.

STEP 4—IDENTIFY IMPACTS OF THE
PROPOSED ACTION

If the agency has determined that
the only practicable alternative is lo-
cating in the base floodplain, the im-
pacts of the proposed action must be
identified. Similarily, where actions
proposed to be located out of the
floodplain will affect the base flood-
plain, impacts resulting from these ac-
tions must be identified. Since the
Order is based primarily on NEPA, the
agencies can draw upon the impact
identification and assessment experi-
ence and guidance which they have

- developed in their implementation of

NEPA. The concepts of impact assess-
ment applicable to both NEPA and
the Order are identical, with the
Order’s focus being narrower. The fol-
lowing discussion addresses general
concepts of impact identification and
assessment (Step 4.A.), and the 1wo
areas of concern which are impacted
as a result of the occupancy and modi-
fication of floodplains; lives and prop-
erty (Step 4.B.), and floodplain values
(Step 4.C.).

4.A. General Concepts

In their regulations and procedures,
the agencies must identify the means
by which they will address the follow-
ing impact-related issues:

® All agency actions can have impacts
associated with the modification of
floodplains. Although fhe modifica-
tion of floodplains and ensuing im-
pacts most clearly result from ac
tions located in the floodplain or at
its periphery, it can also result from
actions out of the floodplain.

@ Certain types of agency actions:n}ﬂ."
support subsequent actions which
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have additional impacts of their
own;

# The Order focuses on the adverse
impacts of proposed actions on lives
and property, and on natural and
beneficial floodplain values.

@ The three basic types of impacts
are: (a) positive and negative; (b)
concentrated and dispersed; and (c)
short- and long-term.

4.A.1. DIRECT AND INDIRECT SUPPORT OF
FLOODPLAIN DEVELOPMENT

The Order requires the agencies to
avoid the direct and indirect support
of floodplain development. For the
purposes of these guidelines, an action
supports floodplain development if it
encourages, allows, serves or otherwise
facilities additional floodplain develop-
ment. The agencies may also reflect in
their regulations and procedures, the
manner in which agency aetions simi-
larly accommodate the maintenance of
existing uses in the floodplain. That is,
a proposed action can reinforce exist-
ing land use patterns which generally
have developed without reflecting the

tion and restoration and preservation
of natural floodplain values which
form the basis of the Order.

Direct support results from actions
located on the floodplain, while indi-
rect support results from those outside
[.h" floodplain. For example, the loca-
tion of a major public service structure
or facility (a post office, library or
office building), in the floodplain, re-
quires new or additional investment in
or construction of support facilities for
r«_m service, parking, etc. Further,
simply through their location, such ac-
tions would foster additional develop-
ments in the floodplain. Floodplain de-
velopment could be indirectly support-
ed by the provision of infrastructure
(water and waste water systems, power
Supplies, highway and secondary road
networks, mass transit systems and
airports) outside the floodplain.

Clearly, it is the intent of the Order
that the impacts of Federal actions
and the impacts of actions supported
by Federal actions be evaluated. How-
ever, the identification and evaluation

of these positive and negative changes .

to the systems of flood losses, threats
t'o life and health, and environmental
values are often both difficult and
éven speculative, Moreover, the pro-
¢ess by which an agency tries to de-
Scribe the actions supported by their
af:lmns is both complex and often not
well addressed in accepted methodolo-
gles, without a clear conceptualization
of the supported action, there is little
thance that the imports can be identi-
fied. On the other hand, when the
iubporled actions are describable in
Oerm‘\s of growth experience in the area
i Tom experience with similar ac-

Ons elsewhere, the impacts of the

NOTICES

supported actions can be identified as
they are for the proposed Federal
action.

4.A.2. TYPES OF IMPACTS

The three basic types of impacts
which must be addressed are: (a) posi-
tive and negative; (b) concentrated
and dispersed; and (¢) short and long
term.

Positive and negalive impacts: both
must be identified, even though the
focus of impact identification and as-
sessment is on negative or adverse im-
pacts. This is necessary in order to
identify the full range of impacts
against which to weigh the practicabil-
ity of a proposed action. In addition, it
must be recognized that impacts
which are benéficial to some, may be
harmful to others. For example, drain-
ing wetlands establishes an environ-
ment which is suitable for certain
uses, but at the expense of the benefi-
cial values of the wetland.

Concentrated and dispersed impacts:
both may result from any action. The
impact is concentrated if it occurs at
or near the site of the aclion and is
dispersed if it occurs at a site remote
from the action. For example, a con-
centrated Impact of constructing a
building on a wooded area is the loss
of vegetation at the site. A dispersed
impact of the same action could be
sedimentation downstream caused by
erosion at the site.

Short- and long-term impuacts: both
must be analyzed in order to evaluate
the total impact of an action. Short-
term impacts are temporary changes
occurring during or immediately fol-
lowing an action and usually persist
for a short while. Long-term impacts
occur during or after an action and
may take the form of delayed changes
or changes resulting from the cumula-
tive efiects of many individual actions.
Long-term impacts may persist for a
considerable time and may continue
indefinitely. An example of a short-
term impact could be sedimentation at
or below a construction site, A long-
term impact could be the loss of valley
floodwater storage resulting from the
cumulative effect of floodplain devel-
opment.

4.A.3. SOURCES OF IMPACTS

Regardless of the source of impacts,
the agencies are required to identify
the types of impacts discussed above
which arise from their actions when
these impacts affect the floodplain.
Thus, this requirement applies to ac-
tions proposed both in and out of the
base floodplain (or the 500-year flood-
plain where a critical action is pro-
posed). The location of the action
causing the impact determines which
of the requirements of the Order must
be met by the agencies. For actions
proposed in the base floodplain (or the
500-year flood-piain where a critical
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action is proposed), all of the require-
ments of the Order must be met as
outlined (Figure 1). For actions pro-
posed out of the base floodplain, how-
ever, the Order does not require that
the public notice and findings dis-
cussed in Steps 2 and 7 be prepared.
Similarly, since in these cases the
action causing the impacts in the base
floodplain is located outside of it, the
practicability test (Step 3) is not re-
quired. As a minimum, however, the
agencies must identify these impacts
and minimize ensuing harm to or
within the floodplain which would
result if the action is taken as pro-
posed. Because there is no require-
ment for public notice or the practica-
bility test, the minimization responsi-
bility (Step 5) takes on added signifi-
cance. This should be reflected in
agency procedures.

. The agencies are strongly encour-
aged to apply the public notice proce-
dures and alternate site and action
evaluations to actions proposed out of
the floodplain which will result in im-
pacts to the floodplain. It has been
recognized that public input in agency
decision-making processes through
NEPA has improved the environmen-
tal soundness of these decisions. It is
even more reasonable to apply the al-
ternate site and action evaluation to
actions taking place outside the flood-
plain. The evaluation of alternatives
to the proposed action as discussed in
Step 3, provides a better opportunity
to explore the range of possibilities for
avoiding adverse impacts to or within
the floodplain than the more narrowly
focused concepts of minimization, res-
toration and preservation discussed in
Step 5. For example, the overall costs
involved in locating a highway inter-
change, sewer interceptor line, airport
facility, etc., at a location less directly
affecting the floodplain could be less
than the costs incurred in attempting
to minimize the impacts of the pro-
posed action and to restore and pre-
serve floodplain values,

4.B. Lives and Property

After determining that a proposed
action is in the base floodplain, the
risk to lives and property involved in
using that site must be determined.
This requires an understanding of the
magnitude and consequences of flood-
ing that can be expected.

4.B.1. NATURE OF HAZARD AND RISK

Two basic types of floods are used in
determining flood hazards: observed or
historic floods and probability floods.

Historic Floods: Often these can be
the basis for deciding whether a pro-
posed site is in a hazardous area. How-
ever, the fact that a certain level oi
flooding has been observed indicates
little about how floods are likely to
occur in the future. Even where rec-
ords extend over a long period of time,
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the highest observed flood must not
be used as the only guide for decision-
making, With very few exceptions,
flooding at any site can be expected to
reach higher levels than those previ-
ously recorded because larger storms,
urbanization, flood plain encroach-
ment, or other factors affect flooding.

Probability Floods: These are statis-
tieally derived floods. The one percent
chance (100-year or base) flood is the
term which describes the magnitude of
flooding used by FIA as the minimum
acceptable level to which a community
must regulate the floodplain in order
to qualify for the National Flood In-
surance Program. As stated previously,
this magnitude flood has a one per-
cent chance of being exceeded in any
one year period. The likelihood of ex-
ceeding the one percent chance flood
magnitude increases with time periods
longer than one year. For example,
.the probability is about one in four
that the one percént chance flood will
be exceeded during the life of a 30-
year mortage.

Large floods occur each year in
many parts of the United States. No
part of the country is immune from
large floods. Consequently, it has
become standard practice for agencies
dealing with flood problems to calcu-
late elevations of a greater flood to in-
dicate the range of flooding which can
and will occur.

4.B.2. HIGH HAZARD AREAS

High hazard areas are those portions
of riverine and coastal floodplains
nearest the source of flooding. These
are the frequently flooded areas that
become arenas of major flood dynam-
ics during large floods. Here, flood-
waters exert their maximum pres-
sures, erosion is greatly accelerated
and loss potential is increased. Addi-
tionally, these are the areas of coastal
and riverine floodplains within which
many of the most critical floodplain
values are concentrated. In riverine
situations, the high hazard area is
that portion of the floodplain where
impedance to flood flow resulting
from man’s occupancy can increase
flood heights and consequently the
area subject to flooding. In coastal
floodplains, the high hazard area is
usually confined to the beach area in
front of high bluffs or the crest of pri-
mary or foredunes, where wave impact
is the most significant inducing factor.
In light of the high loss potential and
the likelihood of significant adverse
effects to floodplain values associated
with the conduct, support or
allowance of actions in these portions
of the floodplain, the agencies must
rigorously apply the Order’s charge to
avoid these areas.

4.B.3. EVALUATION OF FLOOD HAZARD

Evaluation procedures must be es-
tablished in writing by all agencies.

NOTICES

This evaluation serves to express
clearly the hazard involved and pro-
vides the basis for carrying out the
succeeding phases of the analysis. Key
questions which must be addressed by
the agencies in establishing their regu-
lations/and procedures for the evalua-
tion of flood hazard include the fol-
lowing:

® Is the proposed action to be located
in the floodway portion of the river-
ine floodplain, or the coastal high
hazard area?

® Is the proposed action in a flood-
fringe area such as the flood-fringe
portion of a riverine floodplain or
the backwater areas of a coastal
floodplain?

@ Is the flood hazard aggravated by
the presence of, or potential for, de-
structive velocity flows, flood-related
erosion, subsidence or sinkholes, or
other special problems?

® Is there a combination of flood
sources present which may flood si-
multaneously in the area (e.g., river
and ocean, or shallow overland
runoff and river, etc.)?

4.C. Natural and Beneficial Floodplain
Values

Water and the adjacent floodplain
exist in nature in a state of dynamic
equilibrium. If one part of a coastal or
riverine sytem is disturbed, the entire
system usually readjusts toward a new
equilibrium. The environmental ef-
fects of this readjustment may affect
areas far from the original site of the
disturbance and can last for decades.
Thus, floodplain actions must be
viewed with caution and a careful as-
sessment made of their impact on nat-
ural and beneficial floodplain values.

Floodplains in their natural or rela-
tively undisturbed state serve water
resources values (natural moderation
of floods, water quality maintenance,
and groundwater recharge), living re-
source values (fish, wildlife, and plant
resources), cultural resource values
(open space, natural beauty, scientific
study, outdoor education, and recrea-
tion), and cultivated resource values
(agriculture, agquaculture, and forest-
ry).

4.C.1. WATER RESOURCES

Floodplains provide for the natural
storage of surface and ground waters
and the natural improvement of water
quality.

Natural Moderation of Floods: The
characteristics of the floodplain and of
flooding are closely interdependent.
Floods shape floodplain topography,
soils, and ecology. In turn, the phys-
ical characteristics of the floodplain
shape flood flows. Except for some
steep valley and coastal bluff situa-
tions, naturally vegetated floodplains
can provide a broad area to spread and
slow floodwaters, thereby reducing ve-

locities and flood peaks. Stream mean-
der, dune formation in coastal areas
and other natural processes which
reduce the force of floodwaters are
also accommodated in undisturbed
floodplains.

Floodplain encroachment modifies
these processes. The effects of such
modification are complex and not
fully understood. Although in some
cases encroachments may interact
with natural processes to aid in the re
duction of flood forces, their predomi-
nant effect has been to aggravate Lhe
flood hazard.

In coastal floodplains natural bar-
riers exist in the form of sand dunes
and certain vegetation, e.g., mangrove
stands, which reduce the impact of
high tides and storm surges. Alter-
ation or removal of the barriers them
selves, or the vegetative and drainage
systems which support them, reduces
or eliminates their role in the reduc-
tion of flood forces. In addition, exces-
sive withdrawal of groundwater may
result in land subsidence thereby in-
creasing flood depths and exposing
greater areas to flooding.

Water Qualily Maintenance: Flood-
plain vegetation functions in maintain-
ing the physical and chemical integri-
ty of the water that ultimately sup
ports biclogical communities., Runoff
is slowed by vegetation, allowing the
water to deposit not only sediments
originating on land but also those
scoured from the channel bank and
bed. Sediment deposition may add rich
nutrients to the floodplain soil and
keeps sediment-associated pathogens
from the water.

However, siltation can destroy bio-
logical communities supported on the
floodplain because it contributes to eu-
trophication (nutrient overloading),
decreased dissolved oxygen, increwg-d
water temperature, and serious impair-
ment of photosynthetic productivity.
Vegetation shades stream banks and
decreases daily water temperature
fluctuations thereby alleviating tem-
perature stress to the biota. Vegeta-
tion slows the flow of water and pro
vides slack waters that give the agual-
ic biota a greater chance to survive
flooding. In addition, flood-plain stor-
age and vegetation reduces siltation In
downstream reservoirs.

Groundwater Recharge: An addition
al value of floodplain vegetation’s role
in slowing runoff is in groundwater re-
charge. Slowing the floodwater a!n-nti%
it to infiltrate through the gencra!f

5

bodies is regulated naturally )
groundwater. During periods of exces

the

sive precipitation, runoff enters
groundwater system as well as stream
channels and standing water bodies,
thereby reducing peak flows; during
the dry season, water generally flows
from the groundwater system into sur
face waters, augmenting low flows.
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4.C.2. LIVING RESOURCES

The Nation’s coastal and riverine
floodplains support large and diverse
populations of flora and fauna which
represent valuable, renewable re-
sources of great importance to man.

The floodplain is biologically very
productive because it is here that land
and water meet and the elements of
both terrestrial and aquatic habitats
interact. For example, unspoiled tidal
marshes rank well above intensively
farmed croplands in the magnitude
and diversity of biological productiv-
ity. Marsh-rimmed estuaries and adja-
cent floodplains are vital to marine
fisheries as breeding, nursery, and
feeding grounds. Inland ponds, pot-
holes, marshes and other wetland
areas may provide highly important
habitat for waterfow! and other wild-
life.

Fish and wildlife resources are
highly susceptible to man-induced dis-
ruption of the floodplain because of
their high sensitivity to the resulting
impacts. For example, drainage of wet-
lands, channelization of natural water
courses, clearing of vegetation, espe-
cially bottomland forests, all have
short and long term indirect impacts

on plant and animal communities.
Other changes that limit food, water
supplies, or protective cover have simi-

lar effects, Modification of the flood-
plain at one location can affect living
resources elsewhere on the floodplain.

4.C.3. CULTURAL RESOURCES

Floodplains contain cultural re-
sources important to the Nation and
to individual localities. They provide
1y cultural values if left in their
al state. Because native Ameri-
ettlements and early cities were
*d along coasts and rivers for
aceess to water transportation, supply,
and power, floodplains include most of
the Nation's earliest archeological and
historical sites. In addition to cultural
chness, floodplains may be valuable

s for scientific research. For ex-
>, because they may contain
unique habitats, they are ideal areas
lor ecological study. Floodplains are
used for open space and green belt
Parks in cities to vary the pattern of
t{:.-: ~,1rb_an scene, to absorb noise, to
tiean air, to lower air temperatures,
and to serve as nature centers and out-
door experience labs. Floodplains are
olten attractive areas, a base for rec-
feation (hiking and camping), and a
base for water-oriented sports such as
boaling and swimming. In addition,
floodplain wildlife resources can be
managed for recreational hunting and
lishing. Where they remain in essen-
Ually pristine condition, floodplains
an be valued as a part of the “wilder-
ness experience” so important to the
American Culture.

NOTICES

4.C.4. AGRICULTURAL, AQUACULTURAL, AND
FQRESTRY RESOURCES

Floodplains generally provide excel-
lent resources for agricultural, agua-
cultural and forestry production.

The natural processes of sediment
renewal which take place in flood-
plains replenish soil and their nutri-
ents. Thus with proper management,
floodplain soils generally require less
artificial fertilization than upland
sites. Level or gently rolling floodplain
terrain facilitates agricultural oper-
ations. Surface and groundwater
sources are usually easily accessible.
Well-drained, deep soil suitable to
most economic crops are often preva-
lent in the floodplain. Soils well suited
to speciality crops are also found on
floodplains (e.g., the poorly drained
areas of the Sacramento Valley where
rice is a major crop).

However, certain agricultural uses
and practices in the floodplain may
adversely affect natural floodplain
values. They may be incompatible
with wildlife production; may induce
aggravated erosion and sedimentation;
or may result in the drainage of inland
and tidal wetlands to increase the
amount of arable land. Excessive fer-
tilization and poor feedlot practices
can result in nutrient pollution in
local water bodies. Thus, proper man-
agement practices are essential where
agriculture is proposed in sensitive
floodplain areas.

The use of floodplain areas for aqua-
cultural operations has grown into a
viable industry producing a wide vari-
ety of aquatic crops. Aquaculture is
subject to similar limitations to those
noted for agriculture, but if properly
managed, it can be compatible with
the natural values of floodplains, and
may offer opportunities for the resto-
ration of damaged floodplain values.

Many of the Nation’s valuable forest
resources are found within flood-
plains. Bottomland hardwoods and
other riparian species (those which
ecan only flourish in close proximity to
water) are important fo the timber in-
dustry and the overall economy of the
country. Thus, sound management of
forest resources in the floodplain is
also essential.

STEP 5—MINIMIZE, RESTORE,
PRESERVE

The requirements of the Order to
minimize, restore, and preserve apply
if a proposed action will result in harm
to or within the floodplain. The term
“harm, ” as used in the context of the
Order, applies to both lives and prop-
erty (Step 4.B.), and natural and bene-
ficial floodplain values (Step 4.C.).
The concept of minimization (Step
5.A.), applies to harm. The concept of
restoration and preservation (Step
5.A.) applies only to floodplain values.
Step 5.C. discusses some mechanisms
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which may be applied to achieve these
three requirements.
5.A. Minimize

Minimize is a demanding standard
and requires the agency to reduce
harm to the smallest possible degree,
thus establishing a far more rigorous
standard than other terms which
often are used in similar contexts, e.g.,
alleviate (to lessen), mitigate (to mod-
erate the severity of), ameliorate (to
improve), etc. From the standpoint of
lives and property, potential harm to
or within the floodplain must be re-
duced to the smallest possible amount
or degree, The goal is to avoid increas-
ing the flood loss potential associated
with the level of the base flood prior
to the proposed action. Where a criti-
cal action is proposed (see Step 2.C.)
the goal is associated with higher
levels of flooding. Similarly, from the
standpoint of floodplain values, mini-
mization requires that harm to such
values be reduced to the smallest pos-
sible amount or degree. The Order's
requirement to minimize potential
harm applies to (1) the investment at
risk, or the flood loss potential of the
action itself, (2) the impact the action
may have on others, and (3) the
impact the action may have on flood-
plain values. The agencies must speci-
fy in their regulations and procedures,
how actions will be designed and modi-
fied to minimize harm to or within the
floodplain. (Also see page I-4 on the
requirements to minimize harm.)

5.B. Restore and Preserve

In the context of this Order, “re-
store” focuses upon conditions exist-
ing as a result of prior actions, while
“preserve” focuses upon the impacts
of a proposed action.

Restore means to reestablish a set-
ting or environment in which the nat-
ural and beneficial floodplain values
can again operate. Where floodplain
values have been degraded by past ac-
tions, the agency must identify, evalu-
ate, and implement measures to re-
store the values diminished or lost.
The funciions of many of the Nation’s
degraded floodplains can be partially
or fully restored through remedial
action.

Preserve means to prevent modifica-
tion to the natural floodplain environ-
ment, or to maintain it as closely as
possible to its natural state. This term
applies foremost to floodplains show-
ing little or no disruption by man. If
an action will result in harm to or
within the floodplain, the agency must
design or modify the action fo assure
that it will be carried out in a manner
which preserves as much of the natu-
ral and beneficial floodplain values as
is possible.
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5.C. Methods to Minimize, Restore and
Preserve

A wide range of methods have been
developed over time to minimize harm
to lives and property from flood haz-
ards. In the recent past, other meth-
ods directed toward minimizing harm
to natural and beneficial environmen-
tal values, including those associated
with the floodplain, have also been de-
veloped. The technology and method-
ologies for achieving restoration and
preservation are not as well document-
ed nor understood, but currently are
receiving increasing attention. The
tools and approaches, which are di-
rected toward attaining these three
goals of the Order, should be consid-
ered and applied at all stages of a pro-
posed action, as appropriate, e.g.,
during the planning, design, construc-
tion, operation and maintenance of a
proposed project.

Although the Order emphasizes
avoidance of the floodplain as the pre-
ferred manner for meeting its intent
to avoid harm to or within the flood-
plain, the following examples are pro-
vided as additional guidance. The
agencies should not be limited by the
scope and level of detail of these ex-
amples.

5.C.1. NATURAL MODERATION OF FLOODS

@ Minimize floodplain fills and actions
that require fills such as construc-
tion of dwellings, factories, high-
ways, ete.

® Require that structures and facili-
ties on wetlands provide for ade-
quate flow circulation.

® Use minimum grading requirements
and save as much of the site from
compaction as possible,

® Relocate nonconforming structures
and facilities out of the floodplain.

@ Return site to natural contours.

® Preserve free natural drainage when
designing and constructing bridges,
roads, fills, and large built-up cen-
ters.

® Prevent intrusion on and destruc-
tion of beach and estuarine ecosys-
tems and restore damaged dunes and
vegetation.

5.C.2. WATER QUALITY

@ Maintain wetland and floodplain
vegetation buffers to reduce sedi-
mentation and delivery of chemical
pollutants to the water body.

& Control agricultural activities to
minimize nutrient inflow.

@ Control urban runoff, other storm
water, and point and nonpoint dis-
charges.

® Control methods used for grading,
filling, soil removal and replacement,
ete., to minimize erosion and sedi-
mentation during construction.

NOTICES

® Prohibit the location of potential
pathogenic and toxic sources on the
floodplain, such as sanitary land fills
and septic tank, etc,

5.C.3. GROUNDWATER RECHARGE

@ Require the use of previous surfaces
where practicable,

@ Design construction projects for
runoff detention.

@ Dispose of spoils and waste materi-
als so as not to contaminate ground
or surface water or change land con-
tours.

5.C.4. LIVING RESOURCES

® Identify and protect wildlife habitat
and other vital ecologically sensitive
areas from disruption.

® Require topsoil protection programs
during construction.

® Control wetland drainage, channel-
ization, and water withdrawal.

@ Reestablish damaged floodplain eco-
systems.

@ Minimize tree cutting and other
vegetation removal.

@ Design floodgates and seawalls to
allow natural tidal activity and es-
tuarine flow.

5.C.5. CULTURAL RESOURCES

@ Provide public access to and along
the waterfront for recreation, scien-
tific study, educational instruction,
ete.

® Locate and preserve from harm his-
torical cultural resources; consult
with appropriate governmental
agency or private group.

5.C.6. AGRICULTURAL RESOURCES

® Minimize soil erosion on cropped
areas within floodplains.

® Control use of pesticides, herbicides,
and fertilizer.

® Limit the size of fields, promote
fence rows, shelter belts and strip-
cropping.

® Strengthen water bank and soil
bank type programs to be consistent
with alternate demands for the use
of agricultural land.

® Minimize irrigation return flows and
excessive applications of water.

§5.C.7. AQUACULTURAL RESOURCES

@ Construct impoundments to mini-
mize any alteration in natural drain-
age and flood flow. Existing natural
impoundments such as oxbow lakes
and sloughs could be utilized under
proper management.

@ Limit the use of exotic species, both
plant and animal, to those organisms
already common to the area or those
known not to compete unfavorably
with existing natural populations.

@ Discourage mechanized operations.
Machinery such as dredges, weeders,
and large-scale harvesting equip-
ment may lead to environmental
problems such as sediment loading
to adjacent watercourses.

5.C.8. FORESTRY RESOURCES

® Control the practice of clear-cut-
ting, depending upon the species
harvested, topography, and location.

® Complement state law governing
other aspects of harvest operations;
proximity to watercourses, limits on
roadbuilding, equipment intrusions,
ete.

® Include fire management in any
overall management plans. Selective
fire use may reduce the probability
of major destructive fires.

® Require erosion control plans on 2all
timber allotments, roads, and skid-
ways.

Implementing the above mechanism
may be achieved through many types
of administrative measures, depending
in part upon the agency programs and
authority.

Some examples are:

@ Engineering and realty section stan
dards and procedures.

@ Contract, grant, loan, permit, and li-
cense stipulations.

@ Application of appropriate encum-
brances during land conveyance.

@ Information transfer and education
of employees and public.’

@ Delegation of responsibility for
floodplain activities to a specific
office with sufficient authority to
play an active leadership role both
within and outside of the agency.

® Systematic review of existing
agency’ programs to identify oppor-
tunities for floodplain value preser-
vation and restoration.

® Site surveys to identify opportuni-
ties for floodplain preservation and
restoration; and

@ Provision of corrdination methods
within and outside of agency 0
enable the implementation of uni-
fied floodplain management mea-
sures.

STEP 6—REEVALUATE
ALTERNATIVES

Having identified the impacts the€
proposed action would have on {!w
floodplain (Step 4), methods to mini-
mize these impacts, and opportunilies
to restore and preserve floodplain
values (Step 5); the proposed action
should not be reevaluated. For pro-
posed actions in the base ﬂcodplam’.
the reevaluation should consider‘lr the
action is still feasible at this site. If
not, consider limiting the action 0
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make non-floodplain sites practicable.
1f neither is acceptable, the alterna-
tive is no action. If the proposed
action is outside the base floodplain
but has impacts which cannot be mini-
mized (Step 5), consider whether the
action can be modified or relocated to
eliminate or reduce the identified im-
pacts, or if the no action alternative
should be chosen.

The reevaluation should also include
a provision for comparison of the rela-
tive adverse impacts associated with
the proposed action located in and out
of the floodplain. The comparison
should emphasize floodplain values.
However, a site out of the floodplain
should not be chosen if the overall
harm is significantly greater than that
associated with the floodplain site.

6.A. Location in the Base Floodplain

In determining whether the pro-
posed action will be located in the base
floodplain, the agency must ascertain
that the floodplain site is the only
practicable alternative. Further, the
importance of the location, must clear-
ly outweigh the requirements of the
Order to;

@ Avoid direct or indirect support of
floodplain development wherever
there is a practicable alternative;

@ Reduce the risk of flood loss;

@ Minimize the impact of floods on
human safety, health and welfare;
and

® Restore and preserve the natural
and beneficial floodplain values.

6.B. Limit Action

~If an action proposed to be located
in the floodplain cannot satisfy the
four requirements in Step 6.A., consid-
ér reducing the criteria for the pro-
posed action. This would lower the
threshold for what constitutes a prac-
ticable alternative. New alternative ac-
tlons and sites could then be identified
and previously rejected ones reeva-
luated for practicability based on
scaled-down expectations.

6.C. No Action

If neither of the above courses of
action are feasible, the agency should
reevaluate the no action alternative.

STEP 7—FINDINGS AND PUBLIC
EXPLANATION

If reevaluation results in the deter-
mination that there is no practicable
alternative to locating in or impacting
the floodplain, a statement of findings
%:ld bublic explanation must be pro-

ded for the proposed action. Each
ggffncy should explain-how any tra-
a“” analysis was conducted by the
eg;‘“?b' in making its findings. Some
durein& agency public notice proce-

'€s may already satisfy part of the

NOTICES

requirements of the Order (Section
2(a)(2)(ii)) through such mechanisms
as OMB A-95 and NEPA procedures,
or other public involvement programs.
However, agency procedures must in-
corporate the development and issu-
ance of a written statement of findings
and public explanation which includes:

1. A description of why the proposed
action must be located in the flood-
plain;

2. A description of all significant
facts considered in making the deter-
mination including alternative sites
and actions;

3. A statement indicating whether
the actions conform to applicable
State or local floodplain protection
standards;

In addition, and in keeping with the
concept of the overall public involve-
ment process discussed in Step 2, the
following items should be included in
the statement of findings and public
explanation:

4. A statement indicating why the
NFIP criteria are demonstrably inap-
propriate for the proposed action;

5. A provision for publication in the
FEDERAL REGISTER or other appropriate
vehicle;

6. A provision for a brief comment
period prior to agency action (15 to 30
days);

7. A description of how the activity
will be designed or modified to mini-
mize harm to or within the floodplain;

8. A statement indicating how the
action affects natural or beneficial
floodplain values;

9. A statement listing other involved
agencies and individuals.

7.A. Interagency Notice

Certain public review procedures al-
ready exist with which the Order’s
review requirements are to be integrat-
ed.

7.A.1, PROGRAMS SUBJECT TO OMB
CIRCULAR A-95

For programs subject to OMB Circu-
lar A-95, the agency shall send a
notice, not to exceed three pages in
length including a location map, to the
State and areawide A-95 clearinghouse
for the areas affected. The notice shall
include (as a minimum) 1, 2, and 3
from above. It would also be helpful to
the reviewer, and consistent with the
intent of the Order, to include items 4
through 9.

7.A.2. OTHER PROGRAMS

For programs not subject to OMB-
95 review procedures, agencies must
develop procedures to provide for simi-
lar notice and explanation of why a
proposed action is to be located in a
floodplain. This notice must be circu-
lated among agencies and also made
available to the public for review,
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7.B. Actions Subject to NEPA

For agency actions subject to NEPA
which take place in the base flood-
plain, the public review requirements
discussed above as set out in Section
2(b) of Executive Order 11514, as
amended, should include the nine
items listed in the introduction to this
step. Section 2(a)(4) of the Order re-
quires the same public notice proce-
dures for Federal actions in the flood-
plain even though impacts are not sig-
nificant enough to require the prep-
aration of an environmental impact
statement (EIS) under Section
102(2XC) of NEPA (Public Law 91-
190).

Under NEPA procedures, a final EIS
is circulated for public and intera-
gency review and comment. A mini-
mum of 30 days is required to allow a
review and to receive responses from
the public and governmental agencies.
These comments must then be consid-
ered. The findings must be made in
conjunction with a final agency deci-
sion, and the formal statement of find-
ings required by the Order must be
issued prior to initiating the proposed
action. A final EIS should explain, if
appropriate, why the responsible offi-
cial has recommended or why the
agency might support an action locat-
ed in a floodplain.

7.C. All Actions Located in the Base
Floodplain

A statement of findings (including
the explanatory information discussed
in 7.A.) must be issued by the agency
head in compliance with Section
2(a)(2) of the Order. This applies to all
proposed actions located within or im-
pacting the floodplain, including pro-
posed actions whose impacts are not
significant enough or are not other-
wise required to complete an EIS.

STEP 8—IMPLEMENT ACTION

With the conclusion of the decision-
making process described in Steps 1-7,
the proposed action can be implement-
ed. However, there is a continuing re-
sponsibility for insuring that the
action is carried out in compliance
with the Order. This is especially im-
portant for projects with long-term
operation, maintenance and repair
programs such as reservoirs or waste
treatment facilities.

APPENDIX A—FLOODPLAIN SERYV-
ICES AVAILABLE FROM LISTED
AGENCIES

DEPARTMENT OF AGRICULTURE
Soil Conservation Service (SCS)

As part of the SCS's Floodplain
Management Assistance Program each
State Conservationist carries out coop-
erative Flood Hazard Analyses upon
request of local governments, in accor-
dance with a Joint Coordination
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Agreement with the responsible State
agency. SCS flood hazard reports con-
tain floodplain delineations on aerial
photomaps, flood profiles, and dis-
charge and floodway data. In addition,
SCS provides continuing technical as-
sistance to local governments, after
completion of a flood hazard or insur-
ance study, to help them implement
their local floodplain management
program. Each SCS State Office has
additional flood elevation and related
floodplain data on file from Water-
shed Project and Resource and Con-
servation Development Project investi-
gations, River Basins Surveys, and de-
tailed soil surveys. If the State or field
office address is not known contact:
Chief, Floodplain Management and
Special Projects Branch, River Basins
Division, SCS: P.O. Box 2890, Wash-
ington, D.C. 20013. Telephone 202-
447-7697.

DEPARTMENT OF THE ARMY
Corps of Engineers

The Corps’ separately funded Flood
Plain Management Services Program
has units in 47 District and Division
offices located throughout the country
which provide information and assis-
tance in flood-related matters. They
maintain a file of floodplain informa-
tion, survey, and other reports con-
taining floodplain delineations, flood
profiles, and data on flood discharges
and hydrographs, Each office pro-
vides: (1) interpretations as to flood
depths, velocities and durations from
existing data; (2) develops new dafa
through field and hydrologic studies
for interpretation; and (3) provides
guidance on adjustments to minimize
the adverse effects of floods and flood-
plain development. If the nearest Dis-
trict office address is not known, con-
tact Chief, ¥lood Plain Management
Services (FPMS), U.S. Army Corps of
Engineers, HQDA (DAEN-CWP-F),
Washington, D.C. 20314, telephone
202/693-1691, or the nearest Division
office.

North Atlantic Division, New ‘York, NY,
212-264-7483

South Atlantic Division, Atlantic, GA, 404-
221-6702

Southwestern Division, Dallas, TX, 214-767-
2310

South Pacific Division, San Francisco, CA,
415-556-5660

Lower Mississippi Valley Division, Vicks-
burg, MS, 601-836-1311 Ext. 385

Missouri River Division, Omaha, NB, 402-
221-7270

North Central Division, Chicago, IL, 312-
353-6531

Ohio River Division, Cincinnati, OH, 513-
684-3012

North Pacific Division, Portland, OR, 503-
221-3823

New England Division, Waltham, MA, 617-
894-2400 Ext. 545

Pacific Ocean Division, APO San Francisco,
B808-438-2883

NOTICES

DEPARTMENT OF COMMERCE
NOAA-National Weather Service

Floodplain information and inter-
pretative assistance for specific points
on larger rivers of the United States
can be obtained from the National
Weather Service. Information avail-
able consists of the flood stage for se-
lected communities (the stage above
which flood damage occurs), and his-
torical flood information for that loca-
tion. An annual publication entitled
River Forecasts Provided by the Na-
tional Weather Service, lists the points
for which data are compiled and in-
cludes that flood stage at each point
and the current year's maximum stage
as well as the maximum state of
record. This publication is for sale by
the National Climatic Center of
NOAA, Asheville, North Carolina
28801. The National Weather Service
provides flood forecasts and warnings
on larger rivers and provides flash
flood warnings on smaller streams. In-
terested communities are assisted in
establishing Flash Flood Warnings
Systems.

For information and assistance con-
tact the following National Weather
Service Regional Offices:

Eastern Region, Garden City, NY, 212-995-
8639

Southern Reglon, Ft. Worth, TX, 817-334-
2674

Central Region, Kansas City, MO, 816-374-
3229

Western Region, Salt Lake City, UT, 801-
524-5137

Alaskan Region, Anchorage, AK, 907-265-
4716

Pacific Region, Honolulu, HA, 808-546-5680

Storm surge freguency information
and interpretative assistance are avail-
able for the Guilf of Mexico and Atlan-
tic coasts. Studies have been complet-
ed for the Guif of Mexico coast from
the Alabama-Florida border to south-
ern Florida; and along the Atlantic
coast from southern Florida to Cape
Henlopen, the southern boundary of
Delaware Bay. The National Weather
Service also provides warnings of
storm surges associated with tropical
and extratropical storms. For storm
surge frequency information and in-
terpretative assistance contact: Chief,
Water Management Information,
NWS Office of Hydrology (W21),
8060-13th Street, Silver Spring, MD
20910. Telephone: 301-427-7543.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Federal Housing Administration

“The civil engineer at the 78 local or
regional offices has specific knowledge
of flood elevations for many urban io-
cations and can provide knowledge of
material available to assist in making a
determination of floodplain location.
The location of the nearest office may
be obtained from one of HUD’s 10 re-

gional offices or by contacting: Feder.
al Housing Administration, 451 7in
Street SW., Washington, D.C. 20410.
Telephone: 202-755-5111.

Federal Insurance Administration

Request for insurance maps or stud-
ies should be addressed as follows:

(1) FIA Mailing List. Copies of new
or revised FHBMs, FIRMs and FIS re-
ports are distributed upon publication
to organizations on the FIA mailing
list. In requesting to be added to the
mailing list, the agency should specify
the number and distribution of maps
required (for example, two copies of
each map for Maine and New Hamp-
shire communities to Boston regional
office). Mailing list inquiries should be
sent to:

Engineering Division, Federal Insurance Ad.
ministration, Room 5150, HUD Building,
451 7th Street, SW., Washington, D.C.
20514, Telephone: 202-755-7510,

(2) Requests for a Single Map.
Request(s) for a previously published
FHBM or FIRM may be made by call-
ing FIA's toll free number 800-424-
8872 from outside of the Washington,
D.C. area, or 765-9096 from within the
Washington, D.C. area.

(3) Flood Insurance Study Reporis.
These detailed engineering reports are
distributed to those on the mailing list
when a FIRM is initially published,
However, because there has not been a
recurring demand for this informa-
tion, FIA does not have a system for
supplying copies to interested organi-
zations at a later date. Copies are
available at: (1) FIA's Engineering Di-
vision (address above); (2) FIA Region-
al Offices (see list below) and (3) Chief
Executive Officer of the local commu-
nity within which the action is pro-
posed to be carried out.

Region I—Boston, 617-223-2616

Region IT—-New York City, 212-264-4734
Region I1I—Philadelphia, 215-597-9581
Region IV—Atlanta, 404-257-2391
Region V—Chicago, 312-353-0757
Region VI—Dallas, 214-749-7412
Region VII—Kansas City, 816-374-2161
Region VIII—Denver, 303-837-5041
Region IX—San Francisco, 415-556-3543
Region X—Seattle, 206-442-1026

Requests for floodplain management
services, and a list of experienced con-
sulting engineers may be obtained
from the Director, Floodplain Man-
agement Division, Federal Insurance
Administration 451 7th Street, S.W.
Washington, . D.C. 20410. Telephone
202-426-1891.

DEPARTMENT OF THE INTERIOR
Geological Survey

User Assistance Centers at 48 loca-
tions can provide (a) factual informsa-
tion on flood peaks and discharges,
flood depths, and velocities, profiles 0i
the water surface during major fl00ds,
areas inundated during major floods.
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time-of-travel of flood wave, and sedi-
ment transport data; (b) interpretive
information regarding flood-frequency
relations, estimates of 10-, 50-, 100-,
and 500 years flood discharges, com-
puted water surface profiles, and
flood-prone areas delineated on topo-
graphic maps, in most communities in
the United States, with known flood
problems; and (¢) assistance in mini-
mizing flood losses by quickly identify-
ing areas of potential flood hazards. If
the User Assistance Center address is
not known, contact: Chief, Surface
Water Branch, Water Resources Divi-
sion, U.S. Geological Survey, National
Center, Reston, VA. 22092. Telephone:
703-860-6837.

Bureau of Land Management

The Bureau of Land Management
(BLM) has District Offices located in
the 11 Western States and Alaska in-
volved in land use planning for public
lands. Floodplain protection and flood
prevention is a significant element in
the BLM planning system, and each
District Office maintains a file of ex-
isting floodplain maps which are avail-
able for public inspection. If the loca-
tion of the District Office is not
known, contact: Bureau of Land Man-
agement, U.S. Department of the Inte-
rior, 18th & C Streets, NW., Washing-
ts,gn, D.C. 20240. Telephone: 202-343-

117.

Bureau of Reclamation

The flood hydrologist at the seven
regional offices has knowledge of
flooding and flood elevation for relat-
ed locations associated with Bureau
projects and can provide interpretive
assistance for existing data.

For information contact one of the
seven regional or nearby project of-
fices or the Flood Hydrology Section,
US. Bureau of Reclamation, P.O. Box
25007, Denver Federal Center, Denver,
CO. 80225, Telephone: 303-234-2035.

Fish and Wildlife Service

The Fish and Wildlife Service pro-
vides expertise on questions relating to
fish, wildlife, and habitat resource,
preservation, and maintenance. It
functions through six regional, area
and field offices. For information con-
tact any of these offices, or the Fish
and Wildlife Service, U.S. Department
of the Interior, 18th and C Streets

-~ Washington, D.C. 20240. Tele-
phone: 202-343-5715.

TENNESSEE VALLEY AUTHORITY

* Activities in water resources are con-
u‘?*’d to portions of the seven States in
S'e Tennessee Valley Watershed.
ince 1953, TVA has conducted a pro-
gram of floodplain management assis-
havcee to local governments. Reports
130 been published for more than
Communities, and have provided
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profiles and flood data to at least 70
others. Detailed information in files
pertains to large floods which have oc-
curred in the Valley since the 1930’s,
and in less detail, dating back to the
large flood of 1867. TVA’s Flood Plain
Management Services Staff provides
technical assistance to help those who
propose developments in floodplains
to use the floodplain wisely, Contact:
Flood Plain Management Services, 100
Liberty Building, Tennessee Valley
Authority, Knoxville, TN. 37902. Tele-
phone: 615-632-4451.

DELAWARE RIVER BASIN
COMMISSION

The Commission maintains a file of
floodplain information, delineation
and flood data studies prepared by the
Commission, Federal agencies and
others. Where data exist, assistance
with interpretation will be provided.
Contact: Head, Branch of Operations,
Delaware River Basin Commission,
P.O. Box 7360, West Trenton, N.J.
08628. Telephone: 609-883-9500.

SUSQUEHANNA RIVER BASIN
COMMISSION

The Commission maintains a file of
detailed hydrologic and hydraulic in-
formation for 245 basin communities
studied under the National Flood In-
surance Program for HUD. Limited
additional hydrological data for other
areas also is available. The Commis-
sion can provide general information
and guidance on floodplain manage-
ment measures. Contact: Chief, Plan-
ning and Operations, Susguehanna
River Basin Commission, 1721 North
Front Street, Harrisburg, PA. 17102.
Telephone: 717-238-0425.

STATES

Many (but not all) States have
active floodplain management pro-
grams. They have on file or access to
most floodplain information generated
by Federal and State agencies, region-
al organizations, special districts and
private consultants. State agencies are
usually staffed and funded to: (1) co-
ordinate floodplain management ac-
tivities; (2) develop minimum stan-
dards for floodplain regulations; (3)
assist local units of government (coun-
ties, cities, etec.) in developing flood-
plain management programs; and (4)
interpret available floodplain informa-
tion. For most States, the appropriate
contact is the Department of Natural
Resources or the Water Resources Di-
vision. At the substate level, regional
agencies such as conservancy districts
and multi-county planning agencies
may be a source of floodplain data and
interpretation.

APPENDIX B—RELATED PROGRAMS
AND REFERENCES
Publications

Useful information on many of the
subjects discussed in this document is
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found in the following publications,
which describe programs and studies
related to the objectives of Executive
Order 11988:

“A Unified National Program for Man-
aging Flood Losses,” House Docu-
ment 465, 89th Congress, 2nd Ses-
sion. A report by the Task Force on
Federal Flood Control Policy,
August, 1966.

Rules and Regulations of the National
Flood Insurance Program. 41-FR
207, Oct. 26, 1976, at CFR 1909, et
seq. Copies of the rules and regula-
tionas can be obtained from the U.S.
Department of Housing and Urban
Development, Federal Insurance Ad-
ministration, Washington, D.C.
20410.

Regulation of Flood Hazard Areas to
Reduce Flood Losses. A 2-volume
work published by the Water Re-
sources Council in 1971-1972. It con-
tains legal aspects of and draft legis-
lation for riverine and coastal flood-
plain regulation programs of states
and local governments.

Flood proofing Regulations. U.S. Army
Corps of Engineers, June, 1972
(EP1165-2-314).

A unified National Program for Flood
Plain Management, U.S. Water Re-
sources Council. July, 1976.

A Perspective on Flood Plain Regula-
tions for Flood Plain Management.
U.S. Army Corps of Engineers, June,
1976 (EP1165-2-304).

Elevated Residential Structures, HUD,
Federal Insurance Administration.
September, 1976.

Relevant Legislative Authority and
Statement of Congressional Purpose for
Minimizing Floodplain Encroachment

There is a large body of Federal leg-
islation relevant to preservation or res-
toration of floodplains. Some of the
major items of legislation are listed
below.

Title and Lead Agency

Water Resources Planning Act (42 USC
1962), WRC

Watershed Protection and Flood Prevention
Act (16 USC 1001), SCS

River and Harbor Act of 1899 (33 USC 001),
COE

Flood Control Act of 1944 (18 USC 460d, et
al.), COE

Flood Disaster Protection Act of 1973 (42
USC 4001),

Federal Water Pollution Control Act
Amendments of 1972 (33 USC 1251), EPA

Coastal Zone Management Act (16 USC
1451), OCZM

Surface Mining Control and Reclamation
Act of 1977, OSM

1890 Organic Act” of the National Weather
Service (15 USC 311) NOAA

National Environmental Policy Act (42 USC
4321), CEQ

Wild and Scenic Rivers Act (16 USC 1271),
NPS
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National Trail Systems Act (16 USC 1241),

Fish and Wildlife Coordination Act (16 USC
661) Fish and Wildlife Restoration Pro-
Jects (16 USC 777 and 669), FWS

En;&xégered Species Act (16 USC 1531),

The Wilderness Act (16 USC 1131), Various

Land and Water Conservation Fund Act (16
USC 4601), HCRS

Antiguites Act of 1906 (16 USC 431), HCRS

Archeological and Historic Preservation Act
of 1974 (16 USC 469), HCRS

Agencies should consider reviewing
this body of legislation, act by act, in
light of the Order to uncover opportu-
nities within their existing programs
for protecting the natural and benefi-
cial floodplain values under fhe
powers of these acts as well as to un-
cover problem areas in meeting man-
dates (lack of guidance, ceiling, bud-
gets, etec,)

APPENDIX C—E.O0.11988, FLOODPLAIN
MANAGEMENT

Statement by the President
Accompanying E.O. 11988, May 24, 1977

The floodplains which adjoin the
Nation's inland and coastal waters
have long been recognized as having
special values to our citizens. They
have provided us with wildlife habitat,
agricultural and forest products,
stable ecosystems, and park and re-
creation areas. However, unwise use
and development of our riverine,

coastal, and other floodplains not only -

destroy many of the special- qualities
of these areas but pose a severe threat
to human life, health, and property.

Since the adoption of a national
flood control policy in 1936, the Feder-
al Government has invested about $10
billion in flood protection works. De-
spite substantial efforts by the Feder-
al Government to reduce flood haz-
ards and protect floodplains, annual
losses from floods and adverse alter-
ation of floodplains continue to in-
crease.

The problem arises mainly from
unwise land use practices. The Federal
Government can be responsible for or
can influence these practices in the
construction of projects, in the man-
agement of its own properties, in the
provision of financial or technical as-
sistance including support of financial
institutions, and in the uses for which
its agencies issue licenses or permits.
In addition to minimizing the danger
to human and nonhuman communities
living in floodplains, active floodplain
management represents sound busi-
ness practice by reducing the risk of
flood damage to properties benefiting
from Federal assistance.

Because unwise floodplain develop-
ment can lead to the lost of human
and other natural resources, it is
simply a bad Federal investment and
should be avoided. In order to avoid to
the extent possible the long-and short-
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term adverse impacts associated with
the occupancy and modification of
floodplains and to avoid direct or indi-
rect support of floodplain develop-
ment wherever there is a practicable
alternative, I have issued an Executive
order on floodplain management.

E.O. 11988—Floodplain Management

By virtue of the authority vested in
me by the Constitution and statutes of
the United States of America, and as
President of the United States of
America, in furtherance of the Nation-
al Environmental Policy Act of 1969,
as amended (42 U.S.C. 4321 el seq.),
the National Flood Insurance Act of
1968, as amended (42 U.S.C. 4001 et
seq.), and the Flood Disaster Protec-
tion Act of 1973 (Public Law 93-234, 87
Stat. 975), in order to avoid to the
extent possible the long and short
term adverse impacts associated with
the occupancy and modification of
floodplains and to avoid direct or indi-
rect support of floodplain develop-
ment wherever there is a practicable
alternative, it is hereby ordered as fol-
lows:

SecTION 1. Each agency shall provide
leadership and shall take action to
reduce the risk of flood loss to mini-
mize the impact of floods on human
safety, health and welfare, and to re-
store and preserve the natural and
beneficial values served by floodplains
in carrying out its responsibilities for
(1) acquiring, managing, and disposing
of Federal lands and facilities; (2) pro-
viding Federally undertaken, financed,
or assisted construction and improve-
ments; and (3) conducting Federal ac-
tivities and programs affecting land
use, including but not limited to water
and related land resources planning,
regulating, and licensing activities.

Sec. 2. In carrying out the activities
deseribed in Section 1 of this Order,
each agency has a responsibility to
evaluate the potential effects of any
actions it may take in a floodplain; to
ensure that its planning programs and
budget requests reflect consideration
of flood hazards and floodplain man-
agement; and to prescribe procedures
to implement the policies and require-
ments of this Order, as follows:

(a) (1) Before taking an action, each
agency shall determine whether the
proposed action will occur in a flood-
plain—for major Federal actions sig-
nificantly affecting the quality of the
human environment, the evaluation
required below will be included in any
statement prepared under Section
102(2)(C) of the National Environmen-
tal Policy Act. This determination
shall be made according to a Depart-
ment of Housing and Urban Develop-
ment (HUD) floodplain map or a more
detailed map of an area, if available, If
such maps are not available, the
agency shall make a determination of
the location of the floodplain based on

the best available information. The
Water Resources Council shall issue
guidance on this information not later
than October 1, 1977.

(2) If an agency has determined to,
or proposes to, conduct, support, or
allow an action to be located in a
floodplain, the agency shall consider
alternatives to avoid adverse effects
and incompatible development in the
floodplain. If the head of the agency
finds that the only practicable alterna
tive consistent with the law and with
the policy set forth in this Order re-
quires siting in a floodplain, the
agency shall, prior to taking action, (i)
design or modify its action in order to
minimize potential harm to or within
the floodplain, consistent with regula-
tions issued in accord with Sect
2(d) of this Order, and (ii) prepare anc
circulate a notice containing an expla-
nation of why the action is proposed
to be located in the floodplain.

(3) For programs subject to the
Office of Management and Budget
Circular A-95, the agency shall send
the notice, not to exceed three pages
in length including a location map, to
the state and areawide A-95 clearing-
houses for the geographic areas affect-
ed. The notice shall include: (i) the
reasons why the action is proposed to
be located in a floodplain; (ii) a state-
ment indicating whether the aciion
conforms to applicable state or local
floodplain protection standards and
(iii) a list of the alternatives consid-
ered. Agencies shall endeavor to allow
a brief comment period prior to taking
any action.

(4) Each agency shall also provide
opportunity for early public review of
any plans or proposals for actions in
floodplains, in accordance with Sec-
tion 2(b) of Executive Order No.
11514, as amended, including the de-
velopment of procedures to accom-
plish this objective for Federal actions
whose impact is not significant eno v.s;rn
to require the preparation of an envi-
ronmental impact statement under
Section 102(2XC) of the National En-
vironmental Policy Act of 1969, as
amended. ;

(b) Any requests for new authoriza-
tions or appropriations transmitied 0
the Office of Management and Budgel
shall indicate, if an action to be pro-
posed will be located in a floodpiain,
whether the proposed action is In
accord with this Order.

(c) Each agency shall take floodplain
management into account when for-
mulating or evaluating any water and
land use plans and shall require land
and water resources use appropriate (0
the degree of hazard involved. Agen-
cles shall include adequate provision
for the evaluation and consideraiion
of flood hazards in the regulations and
operating procedures for the licenses,
permits, loans or grants-in-aid pro-
grams that they administer. Agencies
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shall also encourage and provide ap-
propriate guidance to applicants to
evaluate the effects of their proposals
in floodplains prior to submitting ap-
plications for Federal licenses, per-
mits, loans or grants.

(d) As allowed by law, each agency
shall issue or amend existing regula-
tions and procedures within one year
to comply with this Order. These pro-
cedures shall incorporate the Unified
National Program for Floodplain Man-
agement of the Water Resources
Council, and shall explain the means
that the agency will employ to pursue
the nonhazardous use of riverine,
coastal and other floodplains in con-
nection with the activities under its
authority, To the extent possible, ex-
isting processes, such as those of the
Council on Environmental Quality and
the Water Resources Council, shall be
utilized to fulfill the requirements of
this Order. Agencies shall prepare
their procedures in consultation with
the Water Resources Council, the Fed-
eral Insurance Administration, and
the Council on Environmental Qual-
ity, and shall update such procedures
as necessary.

Sec. 3. In addition to the require-
ments of Section 2, agencies with re-
sponsibilities for Federal real property
and facilities shall take the following
measures:

(a) The regulations and procedures
established under Section 2(d) of this
Order shall, at a minimum, require the
construction of Federal structures and
facilities to be in accordance with the
standards and criteria and to be con-
sistent with the intent of those pro-
mulgated under the National Flood In-
surance Program. They shall deviate
only to the extent that the standards
of the Flood Insurance Program are
demonstrably inappropriate for a
Elven type of structure or facility.

(b) If, after compliance with the re-
Quirements of this Order, new con-
struction of structures or facilities are
to be located in a floodplain, accepted
floodproofing and other flood protec-
tion measures shall be applied to new
construction or rehabilitation. To
achieve flood protection, agencies
shall, wherever practicable, elevate
structures above the base flood level
rather than filling in land.

(¢) If property used by the general
public has suffered flood damage or is
located in an identified flood hazard
area, the responsible agency shall pro-
Vide on structures, and other places
Where appropriate, conspicuous delin-
falion of past and probable flood
height In order to enhance public
awareness of and knowledge about
flood hazards,

(d) When property in floodplains is
Proposed for lease, easement, right-of-
Way, or disposal to non-Federal public
Or private parties, the Federal agency
shall (1) reference in the conveyance

NOTICES

those uses that are restricted under
identified Federal, State, or local
floodplain regulations; and (2) attach
other appropriate restrictions to the
uses of properties by the grantee or
purchaser and any successors, except
where prohibited by law; or (3) with-
hold such properties from conveyance.

SEc. 4. In addition to any responsibil-
ities under this Order and Sections 202
and 205 of the Flood Disaster Protec-
tion Act of 1973, as amended (42
U.S.C. 4106 and 4128), agencies which
guarantee, approve, regulate, or insure
any financial transaction which is re-
lated to an area located in a floodplain
shall, prior to completing action on
such transaction, inform any private
parties participating in the transaction
of the hazards of locating structures
in the floodplain.

Sec. 5. The head of each agency
shall submit a report to the Council on
Environmental Quality and to the
Water Resources Council on June 30,
1978, regarding the status of their pro-
cedures and the impact of this Order
on the agency’s operations. There-
after, the Water Resources Council
shall periodically evaluate agency pro-
cedures and their effectiveness.

SkEc. 6. As used in this Order:

(a) The term “agency” shall have
the same meaning as the term “Execu-
tive agency” in Section 105 of Title 5
of the United States Code and shall in-
clude the military departments; the
directives contained in this Order,
however, are meant to apply only to
those agencies which perform the ac-
tivities described in Section 1 which
are located in or affecting floodplains.

(b) The term “base flood” shall
mean that flood which has a one per-

cent or greater chance of occurrence.

in any given year.

(¢) The term ‘floodplain” shall
mean the lowland and relatively flat
areas adjoining inland and coastal
waters including floodprone areas of
offshore islands, including at a mini-
mum, that area subject to a one per-
cent or greater chance of flooding in
any given year.

Skec. 7. Executive Order No. 11296 of
August 10, 1966, is hereby revoked. All
actions, procedures, and issuances
taken under that Order and still in
effect shall remain in effect until
modified by appropriate authority
under the terms of this Order.

Sec. 8. Nothing in this Order shall
apply to assistance provided for emer-
gency work essential to save lives and
protect property and public health
and safety, performed pursuant to
Sections 305 and 306 of the Disaster
Relief Act of 1974 (88 Stat. 148, 42
U.S.C. 5145 and 51486).

Sec. 9. To the extent the provisions
of Section 2(a) of this Order are appli-
cable to projects covered by Section
104(h) of the Housing and Community
Development Act of 1974, as amended
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(88 Stat. 640, 42 U.S.C. 5304(h)), the
responsibilities under those provisions
may be assumed by the appropriate
applicant, if the applicant has also as-
sumed, with respect to such projects,
all of the responsibilities for environ-
mental review, decisionmaking, and
action pursuant to the National Envi-
ronmental Policy Act of 1969, as
amended.
JiMMmy CARTER.

The White House,
May 24, 1977.

APPENDIX D—E.O. 119590
PROTECTION OF WETLANDS
Statement by the President
Accompanying E.O. 11990

The Nation's coastal and inland wet-
lands are vital natural resources of
critical importance to the people of
this country. Wetlands are areas of
great natural productivity, hydrologi-
cal utility, and environmental diversi-
ty, providing natural flood control, im-
proved water quality, recharge of
aquifers, flow stabilization of streams
and rivers, and habitat for fish and
wildlife resources. Wetlands contrib-
ute to the production of agricultural
products and timber, and provide rec-
reational, scientific, and aesthetic re-
sources of national interest.

The unwise use and development of
wetlands will destroy many of their
special qualities and important natural
functions. Recent estimates indicate
that the United States has already lost
over 40 percent of our 120 million
acres of wetlands inventoried in the
1950’s. This piecemeal alteration and
destruction of wetlands through drain-
ing, dredging, filling, and other means
has had an adverse cumulative impact
on our natural resources and on the
quality of human life.

The problem of loss of wetlands
arises mainly from unwise land use
practices. The Federal Government
can be responsible for or can influence
these practices in the construction of
projects, in the management of its
own properties, and in the provisions
of financial or technical assistance.

In order to avoid to the extent possi-
ble the long and short term adverse
impacts associated with the destruc-
tion or modification of wetlands and
to avoid direct or indirect support of
new construction in wetlands wherever
there is a practicable alternative, I
have issued an Executive order on the
protection of wetlands.

Executive Order 11990—Protection of
Wetlands

By virtue of the authority vested in
me by the Constitution and statutes of
the United States of America, and as
President of the United States of
America, in furtherance of the Nation-
al Environmental Policy Act of 1969,
as amended (42 U.S.C. 4321 ef seq.), in
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order to avoid to the extent possible
the long and short term adverse im-
pacts associated with the destruction
or modification of wetlands and to
avoid direct or indirect support of new
construction in wetlands wherever
there is a practicable alternative, it is
hereby ordered as follows:

SEcTION 1. () Each agency shall pro-
vide leadership and shall take action
to minimize the destruction, loss or
degradation of wetlands, and to pre-
serve and enhance the natural and
beneficial values of wetlands in carry-
ing out the agency's responsibilities
for (1) acquiring, managing, and dis-
posing of Federal lands and facilities;
and (2) providing Federally undertak-
en, financed, or assisted construction
and improvements; and (3) conducting
Federal activities and programs affect-
ing land use, including but not limited
to water and related land resources
planning, regulating, and licensing ac-
tivities.

(b) This Order does not apply to the
issuance by Federal agencies of per-
mits, licenses, or allocations to private
parties for activities involving wet-
lands on non-Federal property.

Sec. 2. (a) In furtherance of Section
101(b)(3) of the National Environmen-
tal Policy Act of 1969 (42 U.S.C.
4331(b)(3) to improve and coordinate
Federal plans, functions, programs
and resources to the end that the
Nation may attain the widest range of
beneficial uses of the environment
without degradation and risk to health
or safety, each agency, to the extent
permitted by law, shall avoid under-
taking or providing assistance for new
construction located in wetlands
unless the head of the agency finds (1)
that there is no practicable alternative
to such construction, and (2) that the
proposed action includes all practica-
ble measures to minimize harm to wet-
lands which may result from such use.
In making this finding the head of the
agency may take into account econom-
e, environmental and other pertinent
factors.

(b) Each agency shall also provide
opportunity for early public review of
any plans or proposals for new con-
struction in wetlands, in accordance
with Section 2(b) of Executive Order
No. 11514, as amended, including the
development of procedures to accom-
plish this objective for Federal actions
whose impact is not significant enough
to require the preparation of an envi-
ronmental impact statement under
Section 102(2)(C) of the National En-
vironmental Policy Act of 1969, as
amended.

SEc. 3. Any requests for new authori-
zations or appropriations transmitted
to the Office of Management and
Budget shall indicate, if an action to
be proposed will be located in wet-
lands, whether the proposed action is
in accord with this Order.

NOTICES

Sec. 4. When Federally-owned wet-
lands or portions of wetlands are pro-
posed for lease, easement, right-of-way
or disposal to non-Federal public or
private parties, the Federal agency
shall (a) reference in the conveyance
those uses that are restricted under
identified Federal, State or local wet-
lands regulations; and (b) attach other
appropriate restrictions to the uses of
properties by the grantee or purchaser
and any successor, except where pro-
hibited by law; or (c¢) withhold such
properties from disposal.

Sec. 5. In carrying out the activities
described in Section 1 of this Order,
each agency shall consider factors rel-
evant to a proposal’s effect on the sur-
vival and- quality of the wetlands,
Among these factors are:

(a) public health, safety, and wel-
fare, including water supply, quality,
recharge and discharge; pollution;
flood and storm hazards; and sediment
and erosion;

(b) maintenance of natural systems,
including conservation and long term
productivity of existing flora and
fauna, species and habitat diversity
and stability, hydrologic utility, fish,
wildlife, timber, and food and fiber re-
sources; and

(c) other uses of wetlands in the
public interest, including recreational,
scientific, and cultural uses.

Sec. 6. As allowed by law, agencies
shall issue or amend their existing
procedures in order to comply with
this Order. To the extent possible, ex-
isting processes, such as those of the
Council on Environmental Quality and
the Water Resources Council, shall be
utilized to fulfill the requirements of
this Order.

Sec. 7. As used in this Order;

(a) The term ‘“agency’” shall have
the same meaning as the term “Execu-
tive agency” in Section 105 of Title 5
of the United States Code and shall in-
clude the military departments; the
directives contained in this Order,
however, are meant to apply only to
those agencies which perform the ac-
tivities described in Section 1 which
are located in or affecting wetlands.

(b) The term ‘“new construction”
shall include draining, dredging, chan-
nelizing, filling, diking, impounding,
and related activities and any struc-
tures or facilities begun or authorized
after the effective date of this Order.

(¢) The term “wetlands” means
those areas that are inundated by sur-
face or ground water with a frequency
sufficient to support and under
normal circumstances does or would
support a prevalence of vegetative or
aquatic life that requires saturated or
seasonally saturated soil conditions for
growth and reproduction. Wetlands
generally include swamps, marshes,
bogs, and similar areas such as
sloughts, potholes, wet meadows, river
overflows, mud flats, and natural
ponds.

Sec. 8. This Order does not apply to
projects presently under construction,
or to projects for which all of the
funds have been appropriated through
Fiscal Year 1977, or to projects and
programs for which a draft or final en-
vironmental impact statement will be
filed prior to October 1, 1977. The pro-
visions of Section 2 of this Order shall
be implemented by each agency not
later than October 1, 1977.

Sec. 9. Nothing in this Order shall
apply to assistance provided for emer-
gency work, essential to save lives and
protect property and public health
and safety, performed pursuant (o
Sections 305 and 306 of the Disaster
Relief Act of 1974 (88 Stat. 148, 42
U.S.C. 5145 and 5146).

Sec. 10. To the extent the provisions
of Sections 2 and 5 of this Order =re
applicable to projects covered by Sec-
tion 104(h) of the Housing and Com-
munity Development Act of 1974, as
amended (88 Stat. 640, 42 U.SC,
5304(h)), the responsibilities under
those provisions may be assumed by
the appropriate applicant, if the appli-
cant has also assumed, with respect to
such projects, all of the responsibil-
ities for environmental review, deci-
sionmaking, and action pursuant to
the National Environmental Policy
Act of 1969, as amended.

JIMMY CARTER

The White House,
May 24, 1977.

APPENDIX E—E.O. 11514 ‘
PROTECTION AND ENHANCEMENT OF
ENVIRONMENTAL QUALITY

Excerpts From E.O. 11514 (March 5, 1970),
as Amended by E.O. 11991 (May 24
1977), Secs. 2(g) and 3(h)

By virtue of the authority vested in
me as President of the United States
and in furtherance of the purpose and
policy of the National Environmental
Policy Act of 1969 (Public Law No. 91-
190, approved January 1, 1970), it is
ordered as follows:

Section 1. Policy. The Federal Gov-
ernment shall provide leadership in
protesting and enhancing the quality
of the Nation’s environment to sustain
and enrich human life. Federal agen-
cies shall initiate measures needed 10
direct their policies, plans and pro-
grams so as to meet national environ-
mental goals. The council on Environ-
mental Quality, through the Chalr-
man, shall advise and assist the Presi-
dent in leading this national effort. :

Sec. 2. Responsibilities of Federda:
agencies. Consonant with Title I of
the National Environmental Policy
Act of 1969, hereafter referred to as
the “Act”, the heads of Federal agen
cies shall:

(a) Monitor, evaluate, and cont.rol on
a continuing basis their agencies aciti-
vities so as to protect and enhance the
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quality of the environment. Such ac-
tivities shall include those directed to
controlling pollution and enhancing
the environment and those designed
to accomplish other program objec-
tives which may affect the guality of
the environment. Agencies shall devel-
op programs and measures to protect
and enhance environmental quality
and shall assess progress in meeting
the specific objectives of such activi-
ties. Heads of agencies shall consult
with appropriate Federal, State and
local agencies in earrying out their ac-
tivities as they affect the quality of
the environment.

(b) Develop procedures to ensure the
fullest practicable provision of timely
public information and understanding
of Federal plans and programs with
environmental impact in order to
obtain the views of interested parties.
These procedures shall include, when-
ever appropriate, provision for public
hearings, and shall provide the public
with relevant information, including
information on alternative courses of
action. Federal agencies shall also en-
courage State and local agencies to
adopt similar procedures informing
the public concerning their activities
affecting the quality of the environ-
ment.

(c) Insure that information regard-
ing existing or potential environmen-
tal problems and control methods de-
veloped as part of research, develop-
ment, demonstration, test, or evalua-
ton activities is made available to Fed-

>, institutions, and other enti-
as appropriate.

(d) Review their agencies’ statutory
authority, administrative regulations,
policies, and procedures, ineluding
those relating to loans, grants, con-
tracts, leases, licenses, or permits, in
order to identify any deficiencies or in-
consistencies therein which prohibit
or limit full compliance with the pur-
poses and provisions of the Act. A
Teport on this review and the correc-
live actions taken or planned, includ-
g such measures to be proposed to
lhf.’ President as may be necessary to
bring their authority and policies into
tonformance with the intent, pur-
boses, and procedures of the Act, shall

NOTICES

be provided to the Council on Environ-
mental Quality not later than Septem-
ber 1, 1970.

(e) Engage in exchange of data and
research results, and cooperate with
agencies of other governments to
foster the purpose of the Act.

(f) Proceed, in coordination with
other agencies, with actidns required
by section 102 of the Act.

(g) In carrying out their responsibil-
ities under the Act and this Order,
comply with the regulations issued by
the Council except where such compli-
ance would be inconsistent with statu-
tory requirements.

Sec. 3. Responsibilities of Council on
Environmental Qualily. The Council
on Environmental Quality shall:

(a) Evaluate existing and proposed
policies and activities of the Federal
Government directed to the control of
pollution and the enhancement of the
environment and to the accomplish-
ment of other objectives which affect
the quality of the environment. This
shall include continuing review of pro-
cedures employed in the development
and enforcement of Federal standards
affecting environmental quality. Based
upon such evaluations the Council
shall, where appropriate, recommend
to the President policies and programs
to achieve more effective protection
and enhancement of environmental
quality and shall, where appropriate,
seek resolution of significant environ-
mental issues.

(b) Recommend to the President and
to the agencies priorities among pro-
grams designed for the control of pol-
lution and for enhancement of the en-
vironment.

(¢) Determine the need for new poli-
cies and programs for dealing with en-
vironmental problems not being ade-
quately addressed.

(d) Conduct, as it determines to be
appropriate, public hearings or confer-
ences on issues of environmental sig-
nificance.

(e) Promote the development and
use of indices and monitoring systems
(1) to assess environmental conditions
and trends, (2) to predict the environ-
mental impact of proposed public and
private actions, and (3) to determine
the effectiveness of programs for pro-
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tecting and enhancing environmental
quality.

(f) Coordinate Federal programs re-
lated to environmental quality.

(g) Advise and assist the President
and the agencies in achieving interna-
tional cooperation for dealing with en-
vironmental problems, under the for-
eign policy guidance of the Secretary
of State.

(h) Issue regulations to Federal
agencies for the implementation of
the procedural provisions of the Act
(42 U.S.C. 4332(2)). Such regulations
shall be developed after consultation
with affected agencies and after such
public hearings as may be appropriate.
They will be designed to make the en-
vironmental impact statement process
more useful to decisionmakers and the
public; and to reduce paperwork and
the accumulation of extraneous back-
ground data, in order to emphasize the
need to focus on real environmental
issues and alternatives. They will re-
quire impact statements to be concise,
clear, and to the point, and supported
by evidence that agencies have made
the necessary environmental analyses.
The Council shall include in its regula-
tions procedures (1) for the early prep-
aration of environmental impact state-
ments, and (2) for the referral to the
Council of conflicts between agencies
concerning the implementation of the
Nation Environmental Policy Act of
1969, as amended, and Section 309 of
the Clean Air Act, as amended, for the
Council’s recommendation as to their
prompt resolution.

(i) Issue such other instructions to
agencies, and request such reports and
other information from them, as may
be required to carry out the Council's
responsibilities under the Act.,

(j) Assist the President in preparing
the annual Environmental Quality
Report provided for in section 201 of
the Act.

(k) Foster investigations, studies,
surveys, research, and analyses relat-
ing to (i) ecological systems and envi-
ronmental quality, (ii) the impact of
new and changing technologies there-
on, and (iil) means of preventing or re-
ducing adverse effects from such tech-
nologies.

[FR Doc. 78-3766 Filed 2-9-78; 8:45 am]
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